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[ORAL HEARING ]

l. Our decision is that the decision of the social securityappeal tribunal dated 24 October 1986 affirming the decision ofan adjudication officer issued on 28 August 1986 is erroneous inpoint of law, but that (Mr. Sanders dissenting) nevertheless, forthe reasons set out in this decision, their conclusion wascorrect, the decision of the adjudication officer is affirmed andthe claimant's appeal from the tribunal is disallowed.
Representation

2. We held -oral. hearings of this claimant's appeal on 7 and 10September and 4 and 5 November 1987. The claimant, who did notattend., was represented by Mr. D. Goddard, a Law Lecturer at-B'ristol University. The adjudication officer was represented byMr. P. Havers of Counsel, instructed. by the Solicitor's Office,Department of. Health and Social Security and byM- . E.O.F. Stocker. In accordance with the usual practice, theSecretary of State for Social Services was not represented andhas- made no submissions on this appeal.
Nature of the appeal

3. The issue before the appeal tribunal of 24 October 1986 waswhether. the claimant was entitled: under his claim made on12 August 1986 to a single payment for carpets and curtains.Regulations 10A, 18 and 30 of the Supplementary Benefit (SinglePayments) Regulations 198'1, as in force on the date of claim werein point on this issue.
4. It is the claimant's submission that the whole of Regulation10A and the words of exception at the commencement of Regulation36(1) are invalid. .But the adjudication- officer now concerned,acting on legal advice, submits-:



JURISDICTION

l. It is not open to the claimant, in these proceedingsbefore the Commissioner, to call in question the validity ofany regulations made by Statutory Instrument by theSecretary of State for Social Services (or any otherMinister of the Crown). That is the legal effect of theintroduction of the procedure under .RSC Order 53 by way ofjudicial review in 1977 and the subsequent case law. Theappropriate course is for the person concerned to raise thequestion of validity in such proceedings for judicialreview. In some circumstances the validity ofadministrative action may be questioned in proceedings notby way of judicial review, that is, in cases where both:—
a. the private rights of the person challenging validityare-threatened; and

b. that person is defending proceedings brought againsthim.

Neither of these conditions is met by the claimant in thisappeal."
5. The question of the Commissioner's jurisdiction to considerthe validity of subordinate social security legislatian arises insix other appeals before the present Tribunal, which relate toresidential and nursing home regulations, and the jurisdiction ofsocial security appeal tribunals to decide such matters has beenquestioned by the adjudication officer in appeals to theCommissioner in Scotland. The matter is one of generalimportance in view of the increasing number of sazial securityappeals where ultra vires questions arise.

The relevant statutory provisions
6. Statutory provisions governing the jurisdiction of theCommissioner are set out in the First Appendix. Regu~tian 10Aand subsection (1) of Regulation 30 are set out..in the SecondAppendix.

The adjudication officer's decision
7. On 28 August 1986 an adjudication officer is'sued thefollowing decision:

"The claimant is not entitled to a single paymemt formiscellaneous household items".
The claimant appealed against that decision to a social securityappeal tribunal stating that:

"for one, we have not bought anything before making a claim,2 we have nothing we can use instead. I mean what can youuse instead of carpets, there is nothing on the floors inany of the rooms in the house. We don't have any savings atall, and we are entitled to supplementary benef'it, so wemust be entitled to something. We have no furniture at all.

2.



We'e been living in a house with nothing in it with twochildren both under five for over 2 weeks now. There is notype of floor covering at all. I'e had to borrow beddingand we'e sleeping on the floor. Now you'e given us moneyfor this, but that still leaves us with no carpets on thefloor and no curtains at the windows and nothing at all inthe living room, as for paying for all this out of oursupplementary benefit we are already having f34 taken out ofour money for electricity that. leaves us with just over f40to live on for a week for a family of four, so you can seewe have no spare cash for household goods. So wedesperately need help with these things.... I can't let mychildren walk around on bear [sic] floors, and not be ableto sit on nothing all day any longer".
8. In his written submission on the appeal, the adjudicationofficer stated (and these facts are not in dispute) that theclaimant was a 36 year old married man with a wife, Susan, aged26 years and two children, Donna and Daniel, aged 3 and 15 monthsrespectively.

9. The claimant had received supplementary allowance since10 December 1979. The claimant's wife received child benefit.The family has no savings. On 12 August 1986, the claimantclaimed a single .payment for miscellaneous household items,stating that he had been granted' new tenancy by the DistrictCouncil, from 16 A'ugust 1986, and was housed under the Housing(Homeless Persons) Act 1977. His previous home was furnished;but his new home was not, and he did not have carpets andcurtains, furniture or a three-piece suite.
10. The reasons for the adjudication officer's decision werestated to be -that none of t'e conditions contained in regulation10A were satisfied .in .respect of the claimant and regulation 30could not apply where the claim was for miscellaneous furnitureand hou s eho ld equi,~eat needs .
11. The clast's representative, in her written submission onthe appeal, steed- that -the appeal was now only against thedecision not to grant- the c'laimant a single payment for the costof carpets- and'urtains-=and- that. it was .not intended to pursuehis claim for the i~'s of furniture which he required for hishome, recognizing- that this would be- inappropriate under theconditions o'f the S'ingle .Payments Regulations. While theclaimant had received a grant. far the purchase of beds andbedding, their new home had- neither carpets nor curtains and theyshould not be regarded a's miscellaneous furniture and householdequipment, beinq mare. in. the nature of fixtures and fittings. Ifthis were wrong, regulation 10A should be disregarded.Regulation 30'- then:applied to the facts of the case. Reliancewas also placed--on- regulation 18.

The appeal tribunal =s- deci;sion
12(1) The tribunal's majority decision was:

"The claimant is not entitled- to a single paymentfor miscellaneous household items"



(2) Their recorded findings of fact were:
"1. Date of claim was on 12-8-86.
2. At date of claim the house 21 New Road,Kingham as uncarpeted and uncurtained.
3. At. date of claim claimant in receipt ofsupplementary benefit.
4. Accept evidence given as to state ofproperty.

5. Claimant's children ages 3 yrs and 15months."

(3) The zecorded reasons for the decision were:
"Tribunal decided in thei - experience and in theinterpretation of Reg. 9 a 10. The correctinterpretation was to consider carpets and curtains aswithin the definition other miscellaneous furniture andhousehold equipment. Tribunal consider Mrs. Morrell'sargument that carpets and curtains were fixtures andfittings but decided that in common usage this was notso. They also considered 1984 case statement byLord,Diplock referred to decided that in the absenceof reference to curtains and carpets elsewhere inregulations they must be included in Regulation 10.

Tribunal then considered whether claim within 10A anddecided not. Tribunal did consider 10A(a) but, noevidence that claimant had been an in-patient.
Having taken decision within 10A this means that undernew regulation 30 not possible to consider the caseunder this heading i.e. Regulation 30 excluded a.payment where claimant does not satisfy 10A.
Therefore Tribunal unable to consider the circumstancesof the house and claimant's children's ages under thisregulation.

Tribunal then considered case under Regulation 18.
Although tribunal accept that both curtains and carpetsare draught proofing, Tribunal did not consider eithercould be considered "simple" under definition inRegulation 18".

(4) The reasons of the dissenting member were:
"In his view curtains and carpets should not beconsidered items of miscellaneous furniture andhousehold equipment and therefore not withinRegulation 30 and under Regulation 30 he wouldhave found urgent need was shown."

13.. The claimant's appeal is brought with the leave of the



chairman.

Jurisdictioa
14. Mr. Havers adopted the adjudication officer's submission,from which we have quoted in paragraph 4 above. In hissubmission, under the relevant legislation the Commissioners haveno jurisdiction to decide the vires of statutory instruments.Nowhere in the Supplementary Benefits Act 1975 was it providedthat the Social Security Commissioner should determine the viresof regulations. Section 2(1) made it plain that the adjudicatingauthorities can only decide entitlement to benefit in accordancewith regulations and cannot therefore deal with ultra vires. TheCommissioner must decide on the basis that the statutoryprovisions were valid. It was outside their jurisdiction todecide ultra vires points and this was an exception to theirjurisdiction --under sections 101(1) and (5) of the Social SecurityAct 1975, which must be construed as one with section 2(1) of theSupplementary Benefits Act 1975.

15. Further, and as a second submission, Mr. Havers submittedthat complaints about the vires of statutory instruments fallwithin the general rule laid down by the House of Lords inO'Reilly v. Mackman [1983] A.C. 47 and should therefore only bemade by way of an application for judicial review. Although thisgeneral rule does admit of exceptions, complaints about the viresof statutory instruments on which a claimant otherwise seeks torely is not such an exception. In support of this s'ubmission,reliance was placed on Wandsworth London Borough Council v..Winder [1985] A.C.461; Cocks v Thanet District Council [1983] 2
AC 286: guietLynn v Plymouth County Council [1987] 3 WLR 189.16. We all reject these submissions. They misconceive thestatutory duty of the statutory authorities (the ad:j'udicationofficer, the social security appeal tribunal and theCommissioner). Where a claimant raises a question relating tothe determination of benefit, which is assigned to the- statutoryauthorities and which can'nly be answered by ruling= on thevalidity of a regulation, the adjudicating autherity is o'blirredso to rule and it is not open to that authority to .refuse to doso. Such a refusal would amount to a breach of their:sta<utory-duty to determine — and, by virtue of section 117 of the SocialSecurity Act 1975, finally determine (subject te the:s'tatutoryrights of appeal with leave — the question assigned. to them. Allquestions relating to single payments to meet an exceptional need(including the need for carpets or curtains) are so assigned-; seesections 2(1) and 3(1) of the Supplementary Benefits Act 1975..17. The jurisdiction of the Commissioners in Supplementarybenefit appeals and, since 6 April 1987, in all.. other appeals:from social security tribunal lies, and lies only., on the groundthat the decision of the tribunal was erroneous in point. of law:see section 101(1) of the Social Security Act 1975, as amended.If a social security appeal tribunal base their decision on astatutory regulation which is invalid and ultra vires that is anerror of law and it is the duty of the Commissioner, in the eventof an appeal to him, so to hold.

I18. We can find nothing in the sections cited by Mr. Havers or



in the regulations or anywhere else in the social security'egislation which states, or implies, that the statutoryauthorities have no jurisdiction to rule on the validity of aregulation if this is necessary in order to answer a. questionassigned to them by statute. It is the settled practice, infact, to rule on validity: see, for example, numbered decision CS5/76, and decisions R(S) 8/83 (affirmed by the Court of Appeal inBhatia v Birmingham on 18 January 1985), R(SB) 26/84, R(SB) 9/87(affirmed by the Court of Appeal under the name of Kilburn vChief Adjudication Officer on 5 March 1987). No case has beencited, or is known to us, where this jurisdiction has ever beenquestioned. We consider this settled practice to be well-founded; and we note that neither in Bhatia case nor in theKilburn case was there any suggestion to the Court of Appeal thatthe Commissioners were acting without jurisdiction-
19.(1) Order 53 of the Rules of the Supreme Court is whollyirrelevant to questions of jurisdiction. It is concerned withprocedure. As explained by Lord Sc".arman in Reg. v IRC Ex parteFederation of Self-Employed [1982] AC 617 at 647G:

"The new R.S.C. Order 53 is a procedural reform of great.importance in the field of public law, but it does notindeed, cannot — either extend or diminish the substantivelaw..."
See also the remaks of Lord Diplock at page 638A. The questionin O'Reilly v Mackman supra related to procedure, notjurisdiction: see page 274 G — H, where Lord Diplock consideredthe point. The general rule stated at page 285 of that case isreferred to at letters F — G in terms of procedure, notjurisdiction. The same point was emphasised by Lord Bridge. inCocks v Thanet District Council supra at page 295G — H.

(2) As regards procedure, there is nothing in the new Order53 nor in the Supreme Courts Act 1981 nor in any case citedbefore us that purports, either expressly or by implication, toaffect the rights- of claimants to pursue the statutory routeassigned by Parliament for the determination of claims forbenefit by an adjudicatian officer and, on appeal, a socialsecurity appeal tribun'al and, on further appeal, a Commissioner,and in the course of- so doing to raise any relevant question asto the construction or v'alidity of subordinate legislation reliedupon by the claimant or the adjudication officer.
(3) Where judicial review proceedings under Order 53 todetermine the validity of a regulation which will be in questionin an appeal have already -been instituted, it may in somecircumstances be appropriate to adjourn the determination of theappeal before the Commissioner pending the conclusion of theproceedings for judicial review. But no such proceedings havebeen instituted nor, so far as we are aware, are any incontemplation. In those circumstances, it is our duty toconsider the validity or otherwise of regulation 10A forthwith,as we now do.

6.



Is regulation 1QA ultra vires?easons of Mr. Hallett and Mrs. Heggs
20. Mr. Goddard made two submissions in support of thiscontention, each of which can aptly be summarised in the words ofhis f'inal written observations in the appeal:

"+First] Regulation 10A Single Payments Regulations is voidas ultra vires the empowering legislation, with which itdoes not conform. Section 3, Supplementary Benefit Act 1986enables the Secretary of State to make regulations providingfor single payments in prescribed cases, "of a prescribedamount to meet an exceptional need". Regulation 10A doesnot conform with section 3 as the amounts prescribed are setout without reference to the exceptional need to be met.Section 3 requires that the payments be related to theexceptional-needs to be established. The amendment toRegulation 30 Single Payments Regulations falls with theregulation on which it depends-, and payments for floorcoverings and furniture thus, in so far as they are notcovered by Regulation 18, fall to be considered underRegulation 30

[Second] Regulation 10A Single Payments Regulations is ultravires as even if it is legitimate for the Secretary of Stateto treat miscellaneous furniture and household equipment asa single "need", the amount prescribed must be one which areasonable Secretary of State could consider would meet thatneed: the sum prescribed to meet miscellaneous furnitureand household equipment needs is so small that it [sic] noreasonable Secretary of State could believe that it wouldmeet all exceptional needs for miscellaneous furniture andhousehold equipment".
21. The second submission, in our view, cannot succeed.Regulation 10A was inserted into the Supplementary Benefit(Single Payments) Regulations 1981 by the Supplementary Benefit(Miscellaneous Amendments) Regulations 1986 [SI 1986 No. 1259]which were laid before Parliament on 21 July 1986 and came intooperation on 11 August 1986. The prescribed amounts are set outin Schedule 1B which was inserted in the 1981 Single PaymentsRegulations by the 1986 Regulations. They have been approved byParliament. It is not for the Social Security Comissioners tosubstitute their judgment of what is reasonable for provisionsapproved by Parliament. No authority has been cited, or is knownto us, in which the validity of subordinate legislation has beensuccessfully questioned on the ground that the Secretary of Stateacted unreasonabaly. As Lord Scarman said in R v The Secretarvof State for the Environment Ex parte Notts CC [1986] A.C. 240 atpage 250 when considering guidance to local authorities onexpenditure given by the Secretary of State and approved by theHouse of Commons:

"If a statute ...requires the House of Commons to approve aMinister's decision before he can lawfully enforce it, andif the action proposed complies with the terms of thestatute ...it is not for the judges to say that the actionhas such unreasonable consequences that the guidance uponwhich the action is based and of which the House of Commons



has notice was perverse and must be set aside. For that isa question of policy for the Minister and the Commons,unless there is bad faith or misconduct by the Minister."
That citation is taken from a case where the action of theSecretary of State required an affirmative resolution of theHouse of Commons, whereas the 1986 Regulations were laid beforeParliament under the negative procedure. But the quotedprinciple is equally applicable where that procedure is used.
22. In support of his first submission, Mr. Goddard submits thatthe amount prescribed by the Secretary of State must meet theneed shown to exist. He puts it this way:

"Thus, it would not be open to the Secretary of State toprovide in regulations made under Section 3 that if anyperson had an'xceptional need for a toothbrush, that personshould be paid 22,000. This would not be a single paymentto meet an exceptioal need, but: rather an irrational bonusgoing far beyond the need in question and constituting agift unrelated to, though predicated upon, the need for atoothbrush. Likewise it is submitted that it is not open tothe Secretary of State to prescribe a payment of 50p where aclaimant showed an exceptional need for a cooker. Theessence of this submission then is that where a singlepayment is to be made under Section 3, the amount of thatpayment must satisfy two conditions. It must be prescribedthat is, set out in regulations made by the Secretary ofState under the Supplementary Benefit Act 1976. But theamount must also be an amount to meet an exceptional need;that is, it must be set in relation to the need, notarbitrarily, and it must be neither so small that it couldnot supply the want shown, nor so large that it constitutesa bonus — a free gift of tax payers money — far in excess ofwhat is required to meet the need in question. Any amountspecified in regulations made by the Secretary of State willobviously satisfy the first condition, that is it will beprescribed, but it must also satisfy the second cond'ition asto quantum. If the prescribed amount does not satisfy thequantum condition then that prescription does not complywith Section 3 Supplementary Benefit Act 1978, and so isvoid for want of authority."
23. Turning to the regulations, Mr. Goddard points out thatunder column 2 of Schedule 2B, a claimant who satisfies theconditions of regulation 10A receives the sum of f75 plus 650 foreach additional amember of the assessment unit, so that with awife and 2 children he receives 6225. It is his submission thatthe claimant would receive this sum regardless of the actual needhe had, provided that the family had needs which fell into thebroad range "miscellaneous furniture and household equipmentneeds". If they had no cutlery they would be given f225 topurchase 4 knives, 4 forks and 4 spoons:

"Their exceptional need would have been for the items ofcutlery in question, but the payment they would havereceived would have been not merely a payment to meet thatneed but a payment calculated in a way unrelated to that aneed, grossly in excess of the amount required to supply



the need, a gratuitous distribution of tax payers moneyauthorised by the Secretary of State. Conversely, anindividual with no possessions at all, who moved into acompletely bare flat would receive 875 when he satisfied anAdjudication Officer that, he had an exceptional need forfloor covering, curtains, a table, a chair, crockery,cutlery, cooking utensils, cleaning implements, lightfittings, storage units, a host of other items ~ ...the sumof 675 would not go very far at all towards purchasing theitems listed ...the Secretary of State ...was to prescribean amount to meet an exceptional need, and this he has notdone."

24. We cannot agree with this submission, which is, in our view,inconsistent with the wording and purpose of the regulation, aswell as effectively disregarding the enabling provisions ofsection 166(2) of the Social Security Act 1975 (applied tosupplementary benefit by section 33(2) of the SupplementaryBenefits Act 1976) and expressly referred to in the regulationswhich introduced the new regulation 10A 1986.
25. The regulation is not designed to enable people who havefurniture and household equipment to claim one or two items thatthey may be short of: see regulation 10A(2)(d) the effect ofwhich is that any claimant or partner (except in domesticviolence cases) who come from an unfurnished home is totallyexcluded from the operation of the regulation. The regulation isdirected to persons who have a range of furniture and householdequipment needs e.g. persons who have hitherto been in furnishedaccommodation, or bed and breakfast rooms. They can be expectedto have little or nothing. Claimants who satisfy the terms ofsub-paragraph (ii) of regulation 10A(2)(d) must show that theyhave exceptional miscellaneous furniture and household equipmentneeds. The need for a knife, fork and spoon is plainly out-withthis description. It can be met by the claimant out of theallowance for his normal. requirements.

26. Nor is the regulation designed to enable people to claim onan item by item basis for floor covering, curtains, a table, achair, crockery, cutlery, cooking utensils, cleaning implements,light fittings, and storage units. All of these items wereincluded in the old regulation 9 of the Single PaymentsRegulations which was revoked by the regulations which introducedthe new regulation 10A, that is to say the Supplementary Benefit(Miscellaneous Amendments) Regulations 1986. The clear purposeof the new regulations 9, 10 and 10A is that those items shallnot be claimed as "Household Expenses" under Part IV of theSingle Payments Regulations on an item by item basis. Otherwise,the old regulation 9 would not have been revoked.
27. Regulation 10A does not require a claimant under regulation10A to establish a need for individual items. What he has toshow is that his claim is for "miscellaneous furniture andhousehold equipment needs other than any item to which regulation9 applies) "[our underlining]. It is for the adjudicatingauthority to satisfy itself that the claim is of this nature. Agood example of such a claim is that in the present case, where



the claim was for carpets, curtains, furniture (including a.hree-piece suite) and household goods in general, the claimantsaying "we must be entitled to something". It will not benecessary for the adjudicating authority to go on, if the claimis of the character described above, to deal with individualitems except as evidence that the claimant does havemiscellaneous furniture and equipment needs other than underregulation 9.
28. Mr. Goddard attacked the method of prescribing formiscellaneous and household equipment needs (other than underregulation 9) by submitting that the individual claimant wouldreceive the sum prescribed for his size of assessment unitregardless of the actual need that he had, provided that thefamily had needs which fell into the broad range "miscellaneousfurniture and household equipment needs". But the regulationdoes not purport.to satisfy the need for individual items(especially ones which were originally obtainable on the basis ofneed on an item by item basis). It- is looking at the claimantmoving from furnished or bed and breakfast and otheraccommodation which was not unfurnished and provides an allowanceto meet (though not necessarily meet in full) those miscellaneousfurniture and household equipment. needs which are not within thenew regulation 9 and accordingly are not provided for on an itemby item basis.

29. In order to be within the terms of the enabling power, thesums prescribed must, of course, fall within the four corners ofthe enabling regulations. Mr. Goddard, in effect, suggests thatthey do not. We are satisfied that they do.
30. Section 3(1) of the Supplementary Benefits Act 1976 andsection 166(2) of the Social Security Act 1975 must be construedtogether, when considering the ext'ent of the enabling powersunder which Section 166(2) of the Social Security Act 1975 hasbeen applied to the Supplementary Benefits Act 1976 by section33(2) of that Act. The new Regulation 10A was introduced intothe Single Payments Regulations by the Supplementary Benefit(Miscellaneous Amendments) Regulations 1986, which specificallystates that it is made in exercise of section 3 of theSupplementary Benefits Act and section 166(2) of the SocialSecurity Act 1975. The narrow approach adopted by Mr. Goddard inconstruing section 3(1) of the Supplementary Benefits Act 1976 asthough it were the only enabling power is unjustified.

31. The proper approach, in our view, is that adopted by theDivisional Court in the case of R v National InsuranceCommissioner ex party Fleetwood. Their decision is reported asthe Appendix to decision R(S) 3/78. In that case, the questionbefore the Divisional Court was whether the Commissioner had beencorrect in construing section 36(7) of the Social Security Act.1975 narrowly, so that it was confined merely to a process ofdefinition. Mr. Justice Kenneth Jones, in giving his judgment<with which the Lord Chief Justice and Mr. Justice Wien agreed,said:

"It is manifest from section 166(2) that regulations mayhave a far wider effect than that. Indeed, the Act and thewide regulation-making powers conferred by it, looked at, as

10



a whole, reveal the purpose of Parliament here as being tolay down the broad scheme in the Act and to leave it to theSecretary of State by making regulations to adopt the schemeas she may think proper so as to bring it closer to the manyand varied cases and sets of circumstances with which itwould have to deal" ~

T?pose remarks are equally applicable when considering the broad'scheme relating to the single payments that has been authorisedby Parliament.

32. (1) The Secretary of State has considerable latitude inmaking regulations to decide upon the way in which provisionshould be made by way of single payment to meet exceptional need.
(2) First, the Secretary of State on exercising his powersto prescribe single payments is under no obligation to prescribeamounts for every exceptional need that a claimant may have foritems of furniture and household equipment. The wording ofsection 3(1) of the Supplementary Benefits Act 1976 imposes nosuch requirement. The power conferred on the Secretary of Statein making regulations authorises him to prescribe "cases" where"there shall be payable ....supplementary benefit by way of asingle payment of a prescribed amount to meet an exceptionalneed" . There is nothing here to suggest that every case ofexceptional need must be catered for. If there were any doubt onthis point, it is resolved by section 166(2)(a) of the SocialSecurity Act 1975, which has been specifically applied to theSupplementary Benefits Act 1976 by section 33(2) of that Act.That paragraph provides that regulations may be exercised inrelation to all cases to which the power extends or in relationto any specified cases or classes of cases. (There is norelevant exception to the provision of this paragraph).

(3) Secondly, the Secretary of State, in exercising hispower to prescribe an amount to meet an exceptional need, isunder no obligation to make full provision to meet it. Section3(1) of the 1976 Act does not stipulate that any amount that isprescribed must meet the exceptional need in full. If theSecretary of State prescribed the sum of f75 as the singlepayment for a person in need of a cooker, that sum might not, onits own, be adequate to finance its purchase. It might not meetthe need in full. But it would meet it in part. Any doubt as towhether it would be within the power conferred on the Secretaryof State to. prescribe a lesser sum than that required to meet theneed in full is, in our view, resolved by section 166(2)(b)(i) ofthe 1975 Act (which has also been applied to the 1976 Act bysection 33-(2)) which provides that in respect of the cases inwhich the power is exercised the regulations may be exercised soas to make

"the full provision to which the power extends or any lessprovision (whether by way of exception or otherwise)"
(4) Thirdly, the Secretary of State in exercising his powerto prescribe an amount to meet an exceptional need, can make thesame provision for different cases. He has, on many occasionsprescribed the same amount for different items, each of whichconstitutes a different case e.g. E14 for a boiler suit and f14



for a cardigan. The same provision can be made for all cases,whether different or not; see section 166(2)(b)(ii) of the 1975Act. Thus the Secretary of State has power to make the sameprovision to meet exceptional needs for furniture and householdequipment in the case of a claimant entering an unfurnished newhome or a partly furnished new home, although they are differentcases.

33. There is accordingly, in our view, no doubt that theSecretary of State has power, in prescribing for a single paymentto meet an exceptional need, to prescribe a single amount for amiscellany of furniture and household equipment needs,notwithstanding that he may be making a lesser provision than thefull provision required to satisfy such needs in full. He isfurther empowered to prescribe the same amount for the case of aclaimant who has just moved into an unfurnished house as for thedifferent case of a claimant who has just moved in to a partlyfurnished house, where the prescribed amount may go further-
34. The Supplementary Benefit (Single Payments) Regulations 1981in their original form provided for single payments in respect ofan exceptional need for essential furniture and householdequipment on an item by item basis. As regards items defined inregulation 9, as it finally stood prior to its final amendment bythe Supplementary Benefit (Miscellaneous Amendments) Regulations1986, there was detailed list, lettered (a) to (b) of 20 items.A claimant could qualify for a single payment in respect of anyitem if he or his partner satisfied prescribed conditions whichdiffered according to whether he or his partner had, or hadrecently, become a tenant or owner of an unfurnished or partlyfurnished home, and the amount of the payment was related to thecost of the individual item.. Where the claimant requested asingle payment for a variety of items, that was in fact aseparate claim in respect of each item; and there was a series ofclaims for determination, not a single composite claim; so that aclaimant could appeal against the decision on one or more items,without appealing against the others : see decision R(SB)

42/83'hichis that of a Tribunal of Commissioners.
35.(1) The scheme of the 1986 regulations as regards furnitureand household equipment needs is (as already pointed out)different. There is a reduced list of items which are defined<in the new regulation 9, as essential furniture and householdequipment. To qualify for a single payment in respect of alisted item one of six alternative qualifying. conditions must besatisfied, each of which is subject to the:satisfaction ofadditional conditions. The first qualifying condition is set outin the new regulation 10(1)(a) and relates to a case where theclaimant or his partner has within the 28 days immediatelypreceding the date of claim become the tenant or owner of anunfurnished or partly furnished home. It is only a claimant who<or whose partner, satisfies this first alternatiave condition(and additional conditions) who can claim any additional paymentfor unlisted items on the basis of satisfaction of the prescribedconditions.

(2) The new Regulation 10A provides, in effect, thatpersons who also satisfy the first qualifying condition in thenew regulation 10(l)(a) may qualify for an additional payment for



"miscellaneous furniture and household needs ( other than any itemto which regulation 9 applies)." Thus a person who comes fromfurnished property and within the prescribed 28 days takes anunfurnished (or partly furnished) home and who has nothing in theway of furniture or household equipment finds himself in thisposition. Subject to prescribed conditions (which vary from itemto item) and to establishing a need for the item in question, hecan obtain the cost of the items listed in the new regulation 9,namely bed bases and mattresses, waterproof proctective sheets, acooker, space heating appliances, fire-guards, a washing-machine,a vacuum cleaner, a refrigerator, -a hot water cylinder, safetygates, a pushchair and a high chair. No other items are nowlisted under regulation 9. If the claimant can then show that hehas

"miscellaneous furniture and household equipment needs [ourunderlining] (other than any item to which regulation 9applies)"

then, subject to satisfying the other conditions in theregulations, he will receive a sum of money which isproportionate to the number of members in his assessment unit(f75 for himself and 250 for each additional member) for thoseneeds.

36. Mr. Goddard's case is that the prescribed sums do not meetan exceptional need in terms of Section 3(1) of the 1976 Act.But that is not so. The situation that regulation 10A isdesigned to meet is that of an assessment unit which has not beenin an unfurnished home before and has never before had a singlepayment for what is claimed. Such an assessment unit can beexpected to be without furniture or household equipment. Afterobtaining his entitlement under regulation 9, such a claimant'sremaining furniture and household equipment needs can reasonablybe said to increase in relation to the number of members — thus afour member assessment unit will have more furniture andhousehold equipment needs than a one member assessment unit.Their needs will be greater. Those miscellaneous furniture andhousehold equipment needs of a single member of the assessmentunit are met by a fixed prescribed sum so that each single memberunit is treated equally. The more members of the assessment unitthe larger the sum. The regulation so closely prescribes theconditions under which a single payment may be made at all (onlyan outline has been given above) that the needs of any particularassessment unit with the same number of members who succeed inqualifying at all can, in our view, be sensibly equated with oneanother. In our view the mechanism adopted is not out-with theprescription in regulation 3(1) and regulation 10A is whollyvalid. It follows that the exception in regulation 30 "exceptwhere the claim is for miscellaneous furniture and householdequipment" which was introduced by regulation 13 of the 1986Regulations at the same time as regulation 10A and which it wasconceded by the adjudication officer must fall if regulation 10Awere invalid, is itself valid.
Is the decision of the appeal tribunal erroneous in law?
37. Yes, it is. The tribunal failed to deal with the writtensubmission put before them by the claimant's representative that



regulation 10A was invalid, which formed the basis of theargument that the exception of cases where the claim was forfurniture and miscellaneous equipment introduced into regulation30 was also invalid, as a consequence of which entitlement tosingle payments for carpets and curtains could be consideredunder the latter regulation. Either the tribunal did notconsider the point at all or, if they did, they have failed toindicate what conclusion they reached and on what grounds- Therehas been a clear breach of regulation 19(2)(b) ofSecurity (Adjudication) Regulations 1984.
38. There was no error of law by the appeal tribunal in theirnot. giving detailed consideration to the question whether theconditions set out in regulation 10A had been satisfied by theclaimant. It was not suggested before them that they had beensatisfied and it is obvious that, the withdrawal of the claim sofar as regards furniture was not based on the lack of need forsuch items but the inability to satisfy any of sub-.paragraphs (a)to (e) of paragraph (1) of regulation 10A. The whole argumentbefore the tribunal was based on the contention that regulation30, or alternatively regulation 18, applied.

Should we give the decision or refer the case to anothertribunal?

39. In our judgment, we can and should give this decisionourselves. There is no evidence or suggestion that the claimantcan bring himself within any of sub-paragraphs (a) to (e) ofparagraph (1) of regulation 10A. The whole argument hasproceeded on the basis that he does not do so. There is no pointin sending the case back to another tribunal to decide a questionthat is not in issue.
Does regulation 30 assist the claimant2
40. If the "claim is for miscellaneous furniture and householdequipment needs", the answer to this question must be "No", forregulation 13 of the Supplementary Benefit (MiscellaneousAmendments) Regulations 1986 inserted the words:

"Except where a claim is for miscellaneous furniture andhousehold equipment needs"
at the beginning of paragraph (1) of regulation 30.
41. The claim made in this case on 12 August 1986, upon whichthe adjudication officer issued his decision of 28 August 1986,was for carpets, curtains furniture (including a three-piecesuite), and household goods in general. The claimant's point inmaking the claim was, indeed, "we must be entitled to something":see paragraph 7 above. "Miscellaneous" is an ordinary word inthe English language and in the context of the expression quotedin paragraph 32 has its usual dictionary meaning of "of mixedcomposition or character", "of various kinds" (Shorter OxfordEnglish Dictionary); "mixed or mingled", "consisting of variouskinds" (Chambers Twentieth Century Dictionary). In our judgment,it is quite clear that the claim in this case was for what canproperly be described as miscellaneous furniture and householdequipment needs. That being the case, the claim under section 30



must fail.
42. The claimant, through his representative, argued, bothbefore the appeal tribunal and before us, that certain types offloor covering might not fall within the description ofmiscellaneous furniture and household equipment needs becausewhen bonded to the floor they would become fixtures. There isnothing in this point, because at the date of claim, which iswhen "need" is determined (see decision R(SB) 26/83 and R(SB)47/83, both of which are decisions of Tribunals of Commissioners)the object under consideration cannot have been acquired(otherwise there could be no need for it at the date of claim)and accordingly cannot have become a fixture.
43. We should emphasise that nothing that we have writtenprecludes a claim from being made for an individual item underregulation 30 (Part VIII) of the Single Payments Regulations onthe ground that without it there is a serious risk to health orsafety. Such a claim is not a claim for miscellaneous furnitureand household equipment needs. Where more than one item isrequested, that is in fact a separate claim in respect of eachitem. Tentative suggestions were made in argument that one could"dress up" what is in reality a claim for miscellaneous furnitureand household equipment needs in this way. It will be for theadjudicating authority, in each case, to determine the nature ofthe claim or claims in this connection. A claim for example, fora cooker guard (not being a fireguard within regulation 9) on theground that it was needed for safety of small children, wouldclearly be out-with regulation 10A and could be entertained underregulation 30. On the other hand, the miscellaneous collectionof items listed by Mr. Goddard at paragraph 23 above, if includedin one claim, or a series of contemporaneous claims, might wellbe concluded to fall within the excepting words in regulation 30."Claim", in the excepting words of regulation 30, clearlyincludes, in this context, a number of such claims: see section6(c) of the Interpretation Act 1978. On which side of the linethe claim falls will be a matter for the adjudication authority,in the exercise of commonsense and in the light of the particularfacts, to decide.

Does regulation 18 assist the claimants
44 ' It was argued before us that a single payment for carpets orcurtains might be made under regulation 18 of the Single PaymentsRegulations on the ground that the home was draughty and thedraughts would be reduced by simple measures, within the meaningof that regulation. In our unanimous view, Commissioner'sdecision CSB 437/1987, which is addressed to this point, andwhere it is decided that neither carpets nor curtains fall withinregulation 18, was correctly decided and for the right reasons,which we adopt as our owm.

Can the claimant now make a claim for carpets or curtains underregulation 30?

45. Yes, he can, see paragraph 43 above. (We have not seen orheard from the claimant or his wife and have insufficientevidence to form any view as to the prospects of success of sucha claim.)



Reasons of Mr. Sanders
46. Prior to the coming into operation of the SupplementaryBenefit (Miscellaneous Amendments) Regulations 1986 [1986/12591regulations 9 and 10 of the Single payments Regulations madeprovision for payments to be made for the purchase, repair andinstallation of "esential furniture and household equipment"defined by reference to the list of items in regulation 9 andsubject to the conditions imposed by regulation 10 which alsodetermined the amount to be paid. That amount was, in general<
the actual cost of acquiring the item or the service but limited
in the case of some items to their cost, second-hand orreconditioned. That, no doubt,, was an expensive scheme and was
to be drastically cut back by virtue of regulation 5 of the 1986Regulations which substituted in the 1981 Regulations newregulations 9, 10 and 10A for the regulations 9 and 10 to which Ihave referred. The new regulation 9 contains a very much shorterlist of items of "essential furniture and household equipment"compared with its predecessor. The conditions required to besatisfied for a payment are imposed by regulations 10(1) and (2).Paragraph (3) determines the amount to be paid which, in the case

of the purchase of items on the list (as distinct from theirrepair), is fixed by reference to whichever is the lesser of theamounts specified in sub-paragraph (b)(i), (ii) and (iii) so thatthe amounts specified in column 2 of Schedule 1A operate as amaximum. Then new regulation 10A(1) provides, subject to thefurther conditions in paragraph (2), for a single payment to be
made "in respect of miscellaneous furniture and householdequipment needs (other than any item to which regulation 9
applies)" where the claimant satisfies the conditions imposed by
that paragraph. The amount to be paid "in respect ofmiscellaneous furniture and household equipment needs under thisregulation" is fixed by paragraph (3) with reference to column 2
of Schedule 1B which provides for payment of 675 to the claimant
and E50 for each additional member of the assessment unit. Theseare the sums payable whatever the cost of meeting the need inquestion. Mr Goddard contends that. regulation 5 of the 1986Regulations is ultra vires because the amount to be paid formiscellaneous furniture and household equipment is an arbitraryamount which does not take account of the actual need.47. The 1986 Regulations amended the 1981 Regulations in anumber of different respects including the amendment substitutingthe new regulations 9, 10 and 10A. Several enabling powers arecited in the preamble to the Regulations. Regulation 5 whichsubstituted the new provisions was made or at least partly made

under section 3(1) of the 1976 Act which provides that"3.-(1) There shall be payable in prescribed cases to aperson who is entitled or would if he satisfied prescribedconditions be entitled to a supplementary pension or-allowance, supplementary benefit by way of a single payment
o'f a prescribed amount to meet an exceptional need".This provision follows on from section 1(1) (right tosupplementary benefit) in which the principle is stated thatsubject to the provisions of the Act every person in GreatBritain of or over 16 years of age whose resources areinsufficient to meet his requirements is to be entitled to a



supplementary pension or a supplementary allowance "and to such'~enefit by way of a single payment to meet an exceptional need asmay be determi.ned under section 3 of this Act." Mr. Goddardcontends that regulation 5 of, the 1986 Regulations is, in so faras it substitutes new regulation 10A, invalid as being outsidethe power in section 3(1) because (1) it, makes provision forpayments to be made in a manner not authorised by the power and(2) the amounts of the payment specified are so unreasonable thatno reasonable Secretary of State could have specified them. Hissecond point is easily disposed of. It cannot in my view succeedfor the reasons given above by the majority-
48. Mr. Goddard's primary submission is that regulation 10A ofthe 1981 Regulations as substituted by regulation 5 of the 1986Regulations suffers from what Lord Diplock in F. Hoffman — LaRoche and Co., A.G. v. Secretary of State for Trade and Industry[1975] AC 295 referred to as a patent defect and is invalid onthat account. Regulation 5 of the 1986 Regulations is as I havesaid made under section 3(1) of the 1976 Act and there is aquestion which I will come to that it might also be made undersection 166(2) of the Social Security Act 1975 (which applies inrelation to the exercise of powers to make regulations under theSupplementary Benefits Act by virtue of section 33(2) of thatAct). Section 3(1) confers a power to prescribe the cases inwhich and the conditions on which there is to be payable a singlepayment of "a prescribed amount to meet an exceptional need". Itis Nr. Goddard's submission that because regulation 10A providesfor a single payment of an amount determined by reference to thenumber of members of the assessment. unit regardless of the extentto which the amount meets the needs of the assessment unit theregulation (or at least regulation 5 of the 1986 Regulationswhich made the substitution) is ultra vires; the regulationprovides for a system which ignores the essential need of aclaimant who satisfies the conditions for an award and gives himan entirely arbitrary amount unrelated to that need. Todemonstrate the arbitrary nature of the system Mr. Goddardsubmits, and this is not in dispute, that an assessment unitconsisting of two adults and two children would receive underregulation 10A and Schedule 1B the sum of 2225 whether the claimwas for a few items of cutlery or for a whole range of items (notincluded in regulation 9) such as a table, chairs, cookingutensils, cleaning implements, storage units and soforth. Mr Havers contended that the words in regulation 10A "asingle payment shall be made in respect of miscellaneousfurniture and household equipment needs" together with the words"except where a claim is for miscellaneous furniture andhousehold equipment needs" (my emphasis in both cases) meant thatto get a payment under regulation 10A the claim must be for morethan one miscellaneous item. While nothing may in the end turnon that I do not think it is right. The scheme would appear tobe that "essential" items on the list are paid for underregulation 9 and items of furniture and householdequipment which are miscellaneous in the sensethey are not on that list are paid for under regulation 10A.
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49. That is the scheme and method of payment for furniture andhousehold equipment needs. Is regulation 10A invalid for patentdefect as submitted by Mr. Goddard? That of course is a matterof construction. The Secretary of State's power is to prescribean "amount to meet an exceptional need" which is payable in thequalifying cases. Mr. Goddard contended that "a prescribedamount to meet an exceptional need" means that the amountprescribed must satisfy the need or at, least be directed towardsdoing st And the prescription of an amount which is on any viewunrelated to the need for a particular item or items butdetermined by reference to the number of persons in theassessment unit not only does not satisfy the need but is notdirected to doing so. One can see that the prescription of afixed sum for miscellaneous furniture and household equipmentneeds has the merit of simplicity and no doubt of administrativeconvenience in that it avoids having to fix a sum for each of awhole range of miscellaneous and no doubt in many cases quitesmall items of furniture and household equipment. Indeed it maybe quite impossible to identify in advance all the items whichcould come within the description of "miscellaneous furniture andhousehold equipment". But, said Mr. Goddard, the attempt must bemade and if it is impossible to put sums against items in aSchedule then the power could have been lawfully exercised byproviding for payment of the reasonable cost of each item oritems, as has been the case in other cases where the section 3(1)power has been exercised. In answer to this Mr. Havers submittedthat taken in its context "a prescribed amount to meet anexceptional need" did not mean and in relation to the range ofneeds contemplated by "miscellaneous furniture and householdequipment needs" could not mean meet the need in full. Section3(1) left it to the Secretary of State to decide the prescribedcases and the prescribed conditions and also the prescribedamount. The words "to meet an exceptional need" followed on fromthe words "a prescribed amount" and if the intention had beenthat the need had to be met in full that was inconsistent withgiving the Secretary of State the power to decide what amountswere to be prescribed. No amount prescribed in advance could, besaid, meet a need in fully If 'meet in full'ad been theintention the section would have so provided. I do not find thiscompelling. It is true that the words "in full" are not in theprovision but "to meet" undoubtedly means to sastisfy and itseems to me that Mr. Havers'pproach gives "to meet" no meaningat all, or, at least, it gives those words a meaning which theydo not in my view bear namely "for" or "to go towards". Thoselast words will not of course do because they would notaccommodate the overpayment which would occur where the need isfor example for two saucepans. Mr. Havers conceded that on hisconstruction it would, (subject to good faith), be within theSecretary of State's power to prescribe El as the amount of thesingle payment to meet miscellaneous furniture and householdequipment needs. He did not in fact concede that the amountsprescribed were arbitrary. He said that realistically it wasunlikely that a family would be paid more than they needed tosatisfy their miscellaneous furniture and household equipmentneeds. Regulation 10A was designed to cover not an isolated needbut a range of needs and the only sensible way of dealing withthat was to prescribe a sum which was sensible over all. Thatmay explain why the Secretary of State chose to prescribe the



amounts which he did but one comes back to the words "aprescribed amount to meet an exceptional need" and they seem tome to require that the amount prescribed bears at the very leasta sensible relation to the need in question. As I have said thewords in'ection 3(1) repeat the words in section 1(1) ("...andto such benefit by way of a single payment to meet an exceptionalneed...") and I do not see how a payment. which is unrelated toneed could be said to fulfil that objective. Mr. Haverscontended that it was not for the Courts or the Commissioners toconsider the reasonableness of the amount prescribed by theRegulations. That however is not the question. It is not amatter of reasonableness of the prescribed amount. In my viewthe power does not give the Secretary of State a free hand toprescribe an amount merely because it is administrativelyconvenient. It is perhaps worth noting that whereas the power insection 3(1) has been used to provide payments for many differentkinds of needs this is the only occasion where the amountprescribed has been unrelated to the reasonable cost of meetingthe actual need in question. In all other cases of the exerciseof the power the amount. prescribed is plainly directed to meetingthe actual need either because the actual cost of the item orservice is allowed or because a price related to cost has inadvance been put on each payable item.
50. Sub-sections (2)and (3) of section 166 of the SocialSecurity Act 1975 are among the powers cited in the preamble tothe 1986 Regulations. Section 166 contains general provisions inrelation to the making of Orders and Regulations under the SocialSecurity Act and is set out in the First Appendix. Mr. Haverssubmits that section 166(2)(b)(i) enables the Secretary of Stateto make any less provision than is required by the power and, inparticular, enables the Secretary of State to prescribe an amountwhich is not directed at meeting the need in question. I rejectthat proposition. Section 166(2)(b)(i) in my view allows theSecretary of State to make less than the full provision he isempowered to make but not a totally different provision. Section3(1), if I am correct, requires the Secretary of State toprescribe an amount which will meet or satisfy or is at leastdirected to meeting or satisfying the particular need and if theamount prescribed is not prescribed in relation to that but inrelation to the size of the assessment unit that, in my view.not by way of "less provision" under section 166(2)(b)(i) but isa different thing entirely. In my view Mr. Goddard's contentionsare correct and regulation 5 of the 1986 Regulations is, inrelation to its substitution of regulation 10A, ultra vires andinvalid.

51. A difficult question then arises as to what law applies inrespect of a claim for miscellaneous furniture and householdequipment if regulation 10A is invalid. I do not propose to dealwith that matter however because, as the majority have decidedthat the regulation is not invalid, little purpose would beserved by my doing so.
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CONCLUSION

52. This appeal fails. Our decision is set out in paragraph l.

(Signed) V.G.H. HALLETT
COMMISSIONER

R.P.M- HBGGS
COMMISSIONER

R.A. SANDERS
COMMISSIONER

Date: 9 December, 1987
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