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l. Por the reasons hereiiiafter appearing, the decision of the social security appealtribun=l given on 13 7uly 1984 is erroneous in point of law, and accordingly I set it aside. Idirect that the appeal be reheard by a differently constituted tribunal who wil1 have regardto the matters mentioned below.

2. This is an appeal by the claimant, brought with tlie leave of the tribunal chairman,agains', a decision of tlie social security appeal tribunal of 13 7uly 198ii. The claimant askedfor ari oral hearing, a request to which I acceded. At tliat hearing the claimant was
represented by Dr. Paul Martinez, Senior welfare Rights Officer of the City of Sheffield,
and the adjudication officer was represented by Mrs 1 Conlon of the Solicitor's Of fice of theDcpartinient of Healtti and Social Security. I am indene< —toa4eiii —botn —for—their
sulbirl lss'ions

~ I3. Iri Noveinber 1983 the claimant, who has 3 dependent children, made a claim to
supplementary benefit. On lier claim form she declared that she had been separated fromher bus~and for 5 weel.s, and that although she was living in the matrimonial home she wasniaintakning a separate household from that of her tiusband. She also declared that her
liusband was paying her 615 per week on a voluntary basis, and that as part of thearrangeinent lie was discliarging the cost of the inortgage, the rates and the fuel hills.
Shortly fter her initial claim the voluntary payment was in fact reduced to E10 per week.The be~ef|t officer (now tine adjudication officer) awarded benefit, but calculated lierentitle rient on the basis that she was a householder. However, as the cost of the mortgageand rates was being discharged by lier husband, hc did not inc'...de these items in lier
require-:nents..~loreover, he decided tliat an amount of E7.35 ';later increased to C7.95)
5 iould «3e treated as 1 i «source on tlie gt ound that an amouiit for f uel costs was included intlie claimant's allowance!rut lier liusband was mak.'ng all the payinents relative to suchcos ts.



Un 29 March 19S4 the claimant's representative queried tlie reasons for E7.95 being

deducted fro n her benefit. In due course a formal appeal was lodged. In the event, the

tribur'.al upheld the benefit officer/adjudication officer's decisio!i, relying on

regufztion 4(5)(a) of the Supplementary Benefit (Resource ) Regulations 198I. That

particular provision reads as follows:-

'(5) Any payment made-

(a) by a person in respect of a member of the assessment unit (but not to
another me<»ber) shall be treated as possessed by that member not-
withstanding that!t is made to a third party;

(b)

unless, having regard to tlie purpose of the payment, the terms under which it is

made and its amount, it is unreasonable to do so."

5. In the original written submissions of the adjudication officer to tlie Commissioner it

was conceded that the tribunal erred in law by relying on regulation 4(5)(a). It was

conteinded tliat the payment i»ade by the claimant's husband for fuel bills was not "in

respect of" lier, but was in discharge of his own individual responsiblity. Initially,

iklrs Conlon was inclined to adopt tliat submission. l-lowever, in tlie course of argument,

uhich took in various regulations on the basis that regulation 4(5)(a) was inapplicable,

cons deration «as again given to the basic facts of the case, as they appeared from the

papers. 13oth Dr. Martinez and Mrs Conlon accepted that the realities of the position

appeared to be that t!ie claimant's husband had undertaken to pay maintenance on a

vo!unitary b sis, <which consisted (I!of his discharging the cost of the!nortgage and rates

toget'ver «ith the cost of fuel bills and (2) of his paying the claimant an additional weel.ly

su!n. I!i other «or ds, part of tlie!»aintenance cost which he was shouldering consisted of his

payirng to a third party on behalf of the claimant the cost of the fuel that she consumed in

her part of the form r matrimonial home. If that was right, then it woqld appear that

reguEation 4(5)(a) was the appropriate provision to be applied, and that the payment made by

tlie cIaimant's iiusband in respect of the fuel consumed by lier was to be treated as a

notional income. Accordingly, it would appear that tlie tribunal approached the matter

properly in relying on regulation 4(5)(a). It should also be mentioned that they considered

whether it «:as u!ireasonablc to treat the claimant as possessed of the relevant payment, but

ill tti!N circuliis tances decided 'tllat it was not.

/6.:ilowevcr, unfortunately'tlie tribunal we~t on to quantify thqvalue of the payment

made on behalf of the claimant for fuel bill~at E7.35 (later E7.95$)on the basis of the

amounts listed at paragraph 3 of Schedule 3 to the Housing Benefit Regulations I982 as

amended by ttie Housing Benefits Amendment Regulations I9S3. That was a wholly

erro.-.-ous approach. The quantification has to be made by reference to the value of the fuel

const-med by the claimant and paid for by her husband as part of the maintenance

arrarigement. The failure to compute properly the amount of the payment under

reguE>tion 4(5)(a) renders tlie tribunal's decision erroneous in point of law+

7.. Accordingly, I must set aside the tribunal's decision and direct that the matter be

reheard by a d;ffe. ently constituted tribunal who will liave regard to the matter s referred to

above. In particular, on the basis that at the rehearing they reach the conclusion that
regufation 4(5)(a) is applicable, they;»ust make a specific finding as to the amount of the

payment falling «<ithin that provision.

S. Finallly, I would observe that in tlie course of lier submissions Mrs Conlon pointed out



that, although the parties had agreed that the claimant was a householder witi>in the relevan!
statutory provisions, the facts, as they appeared in the papers, at least cast some doubt on
this, and she contended that the matter ought to have been considered by the tribunal. l

agree. Accordingly the new tribunal must also consider this aspect of the case.

9. l allow this appeal.

(Signed) D.C. R ice
Commissioner

Date: 4th October 1985.
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1. For the reasons hereinafter appearing, the decision of the social security appeal
tribunal given on 13 july 1980 is erroneous in point of law, and accordingly I set it "side. I

direct that the appeal be reheard by a differently constituted tribunal who v;ill have regard
to the matters mentioned below.

2. This is an appeal by the claimant, brought with the leave oi the tri.unal ch"irrnan,
against a decision of the social security appeal tribunal of 13 3uly 19SQ. The claimant asked
for an oral hearing, a request to which I acceded. At that hearing the claimant was
represented by Dr. Paul Martinez, Senior Welfare Rights Officer of the City of Sheffield,
and the adjudication officer was represented by Mrs L Conlon of the Solicitor's Office of the
Department of Health and Social Security. I am indebted to them both for their
submissions.

3. In November 1983 the claimant, who has 3 dependent children, made a claim to
supplementary benefit. On her claim form she declared that she had been separated from
her husband for 5 weeks, and that although she was living in the matrimonial home she was
maintaining a separate household from that of her husband. She also declared that her
husband was paying her f15 per week on a voluntary basis, and that as part of the
arrangement he was discharging the cost of the mortgage, the rates and the fuel bills.
Shortly after her initial claim the voluntary payment was in fact reduced to 610 per week.
The benefit officer (now the adjudication officer) awarded benefit, but calculated her
entitlement on the basis that she was a householder. However, as the cost of the mortgage
and rates was being discharged by her husband, he did not include these items in her
requirements. Moreover, he decided that an amount of F7.35 (later increased to E7.95)
should be treated as a resource on the ground that an amount for fuel costs was included in
the claimant's allowance but her husband was making all the payments relative to such
costs.



On 29 March 1984 the claimant's representative queried the reasons for r" 7.95 being

deducted from her benefit. In due course a formal appeal was lodged. In the event, the
tribunal upheld tha benefit officer/adjudication officer's decision, relying on

regulation ~f(5)(a) of the Supplementary Benefit (Resources) Regulations ) 981. That

particular provision reads as follows:—

"(5) Any payment made-

(a) by a person in respect of a member of the assessment unit (but not to
another member) shall be treated as possessed by that member not-
withstanding that it is made to a third party;

(4'} 0 ~ ~ ~ ~

unless, having regard to the purpose of the payment, the terms under which it is

made and its amount, it is unreasonable to do so."

5. In the original written submissions of the adjudication officer to the Commissioner it
was conceded that the tribunal erred in law by relying on regulation 0(5)(a). It was

contended that the payment made by the claimant's husband for fuel bills was not "in

respect of" her, but was in discharge of his own individual responsiblity. Initially,
Mrs Conlon was mclined to adopt that submission. However, in the course of argument,
which took in varIous regulations on the basis that regulation <i(5)(a) was inapplicable,
consideration was again given to the basic facts of the case, as they appeared from the

papers. Both Dr. Ma z and Mrs Conlon accepted that the realities of the position
appeared to be t t the claimant's husband had undertaken to pay maintenance on a
voluntary basis, e;hich consisted (1) of his discharging the cost of the mortgage and rates
together with the cost of fuel bills and (2) of his paying the claimant an additional weekly
sum. In other words, part of the maintenance cost which he was shouldering consisted of his

paying to a third party on behalf of the claimant the cost of the fuel that she consumed in

her part of the former matrimonial home. If that was right, then it would appear that
regulation 0(5)(a) was the appropriate provision to be applied, and that the payment made by

the claimant's husband in respect of. the fuel consumed by her was to be treated as a
notional income. Accordingly, it would appear that the tribunal approached the matter
properly in relying on regulation Q(5)(a). It should also be mentioned that they considered
whether it was unreasonable to treat the claimant as possessed of the relevant payment, but
in the circumstances decided that it was not.

6. However, umfortunately the tribunal went on to quantify the value of the payment
made on behalf of the claimant for fuel bills at K7.35 (later K7.95) on the basis of the
amounts listed at paragraph 3 of Schedule 3 to the Housing Benefit Regulations 1982 as
amended by the Housing Benefits Amendment liegulations 1983. That was a wholly

erroneous approach. The quantification has to be made by reference to the value of the fuel
consumed by the claimant and paid for by her husband as part of the maintenance

arrangement. The failure to compute properly the amount of the payment under
regulation 0(5)(a) renders the tribunal's decision erroneous in point of law.

7.. AccordingIy, I must set aside the tribunal's decision and direct that the matter be
reheard by a differently constituted tribunal who will have regard to the matte. s referred to
above. In particular, on the basis that at the rehearing they reach the conclusion that

, regulation 0(5)(a) is applicable, they must make a specific finding as to the amount of the
~payment falling within that provision.

S. Finally, I should observe that in the course of her submissions Mrs Conlon pointed out



that although the parties had agreed that the claimant was a householder within the relevant
statutory provisions, the facts, as they appeared in the papers, at least cast some doubt on

this, and she contended that the matter ought to have been considered by the tribunal. l

agree. Accordingly the new tribunal must also consider this aspect of the case.

9. I allow this appeal.

(Signed) D.G. Rice
Commissioner

Date: 4th October 1985.


