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jORAL HEARING]

I allow the adjudication officer's appeal against the decision of the soc!al s cur ity

appeal tribunal dated 11 March 1986 as that decision is erroneous in law and is set as..'".
remit the case for rehearing and redetermination, in accordanc with the directions in this

decision, to a differently constituted social security appeal tribunal: Social S. cur i';
Act 1975, section 101(5) as substituted by paragraph 7(3) of Schedule 5 to the Social Secu-ity

Act 1986.

2. This is an appeal to the Commissioner by the adjudication officer against the

unanimous decision of the social security appeal tribunal dated 11 March 1986 in favour of

the cla iman t on his appeal from a dec is ion of a local adjudication of f '.ccr iss!~<

24 Oc tober l 985,

"Vo entitlement to supplementary benefit until 22.11.85."[but see para. 10 below].

On my dire tion the appeal was the subject of an oral hearing bLfore mo on "; May l".~7 a,

which the adjudication officer 'was represented by Mr E 0 F Stocker and the clai nant was

present and was represented by Mr N Halford of the claimant's local Unemployed Cent'e. l

am indebted to .'vlr Stocker and to Mr Halford for their assistanc<. to me at the hearing.

3. This appeal principally concerns the length of time after the termina tion of the

claimant's employ!nent on 1 1 October 1985 for which the claimant should be disentitle 'o

supplementary benefit by reason of section 6 of the Supplementary Benefits Act 1976 .vh;ch

provides,

I 1 6 (1) A person who is engaged in remunerative full-time work shall not be

entitled to supplementary benefit; and regulations may make provision s

to the circumstances in which a person is or is not to be treated for the

purposes of this subsection as so engaged"

Regulation 9 of the Supplementary Benefit (Conditions of Entitlement) Regulations 1981
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[Sl. 1981 No. 1526 as amended] provides for "circumstances in which persons are to be

treated as engaged in remunerative full-time work". In the present case we are concerned

with the provisions of regulation 9(1)(b) which provide for the deemed continuance of

engagement in remunerative full-time work after an employee's employment has in fact

ceased. The regulation has the effect, where it applies, of disentitling a claimant altogether

from any entitlement to supplementary benefit,,no matter how large or small are the 'final

earnings'hich the claimant receives. The regulation refers in a number of places to

regulation 9 of the Supplementary Benefit (Resources) Regulations 1981 [Sl. 1981 No. 1327

as amended] dealing with "calculation of income resources" and the inter-action of

regulation 9 of the Conditions of Entitlement -Regulations and regulation 9 of the Resources

Regulations respectively makes for considerable difficulties in interpretation. Some

simplification of the legislative scheme in this whole area may well be ov. rdue.

Regulation 9 of the Conditions of Entitlement Regulator ns so far as is relevant

provides as follows,

"9. (1) For the purposes of section 6(1) [of the Supplerrentary Benefits Act 1976]

(exclusion from supplementary benefit of certain employed persons) a

claimant shall be treated as engaged in remunerative full-time work only

where-

(a) [stipuiates the number of hours per week necessary for "full-

time" work]

(b) he was engaged in remunerative full-time work within the

meaning of sub-paragraph (a) [as indeed the claimant was in the

present case], but not as a self-employed person, and-

(i) ...his empioyment has terminated ...and

he has received in respect of the employment in

'hich he was so engaged earnings calculated in

"accordance with Part III of the Resources

Regulations (calculation of income resources) which,

by virtue of regulation 9(2) of those Regulations as

modified by paragraph (3) of this regulation, fall to

be taken into account for a period subsequent to the

termination of the employment ...;

and in a case to which this sub-paragraph applies the claimant

shall be treated as engaged in remunerative full-time work for

the period in respect of which those earnings fall to be taken

into account pursuant to the said regulation 9(2) as modified by

paragraph (3) of this regulation ...;

(c) [relates to work as a self-employed person - not relevant here]

(2) [Relates to commencement of employment - not relevant here]

(3) For the purposes of paragraph (1)(b), regulation 9(2) of the Resources

Regulations shall be modified to the extent that where the c la imant

receives-

by way of 'earnings to which paragraph (1)(b) applies a

payment of bonus or commission in respect of a period

different from that in respect of which the other earnings

are paid, that payment shall be treated as earnings in
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addition to the other earnings for a period estimated by

reference to a 5-day week on the basis of periodical

earnings normally paid to him;

(aa) a payment of bonus or commission by way of earnings to
which paragraph (l)(b) applies, in respect of the same

period as other earnings which are paid on a different Cay,

that payment of bonus or commission shall be treated as

earnings for the same period as those other earnings;

(b)-(d) t.not relevant]"

5. The basic rule in regulation 9(l)(b) is, therefore, that if an ex-employee receives 'final

earnings'hen his employment has terminated, those earnings are regarded as a resc> rce

looking forwards from the date of termination of his employment for the period for which

they were earned (to be determined by detailed reference to regiilation 9 of the Resources

Regulations). The whole subject was examined in a decision of a 'I'ribunal of Corr.mis...oners

in R(S)23/SO and, although that decision was reversed on one point by the Court of .~,ppeal

(the Cunningham case - reported as an appendix to R(SB)23/SO) t'ne statements of principle

by the Tribunal of Commissioners and indeed by the dissenting Commissioner Mr Rice are

still valuable to assist in difficult cases such as the present. Paragraphs 17 and IS of

R(SB)23/SO set out the general principles applicable (and compare paragraph 30).

6. The general principle can readily be followed but it is its application to detailed cases

in the present case to a payment or payments of bonus (or commission) to the claimant that

difficulties arise. Before I deal with the facts of the case I draw attention to the fact that

the question of bonus is dealt with by regulation 9(3)(a)and (aa) and, as I understand those

prov!:ions, they are intended to mitigate the normal rule that a bonus pa;d on the

termination of employment would be spread forward for the number of weeks for wh<ch

th'onus'was

paid, which cculd be a considerable number. Instead regulation 9(3) (a) and (aa)

provide for the bonus simply to be treated as if it were a payment of weekly wages (by

reference to the average wage paid (see regulation 9(a)). Regul;ition 9(3) operates for this

p'urpose by modifying the normal rule ps to spreading out of any payment of earnings by

reference to the period for which it is paid.

to be found in regulation 9(2) of the Resources Regulations which

provides as follows,

"Calculation of income resources

9. (2) Earnings and other income shall be calculated on a weekly basis, and ...
payment shall be attributable as follows:-

(a)
J

subject to the following sub-paragraphs, a payment of income

shall be taken into account
(i) where it is payable in iespect of a period, for a

period equal to the length of that period, and

(ii) in any other case, for the period to which it is fairly

attributable;

(b) a payment of income shall be treated as paid on-

(i) in the case of a payment which falls to be taken into

account but which is payable before the first benefit

week pursuant to the claim, the date on which it is
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payable,

(il) in any other case the first day of the benefit week
in which it is payable or the earliest succeeding
benefit week in which, having regard to the method
by which pension or allowance is payable in the
particular case, it would be practicable to take it
into account;"

8. In the present case the facts are not entirely clear since, although there was a detailed
statement of facts by the local adjudication officer to the social security appeal tribunal,
that tribunal did not make findings on all relevant matters, though it is clear to me .'rom
their record of decision on form AT3 that they took considerable trouble with this case.
Consequently the new tribunal will need to ascertain the facts themselves but I now proceed
to summarise them as I understand them probably to be.

9. The claimant was employed as an employee under a fixed term 26 week contract which
expired on Friday 11 October 1985. The work consisting of large scale grass-cutting. On
Thursday 17 October 1985 the claimant received a payment of his last wages ie. a week for
the last week that he had worked and a "week in hand" from the beginning of the
employment. These payments 'carried him forward'wo weeks for di entitlement for
supplementary benefit and I do not understand there to be any dispute about that. The
difficulty arises out of the fact that the claimant's contract of employment provided not

-only ior payment of weekly wages but also for a bonus for extra performance, to be paid at
>he end of every two working weeks (ie. 10 working days). The new tribunal must, however,
enquire as to oral or written evidence of the contract of employment to ascertain whether
this was so and when indeed the payments of bonus wet e "payable" (see belo~).

'nfortunately the employer had cash flow problems and no bonus may have been paid un<!L'7

October 1985 (but see tribunal's findings of fact - para. 11 below) when it appears that an
unspecified sum on account of bonus was paid to the claimant tcgether with his two we ks
wages. The new tribunal will need to ascertain what the amount of that sum was. It then
appears that further payments of bonus were made on 8, 15 and 25 November 1985 and 2 and
9 December 1985. It also seems that the overall amount of bonJs due to the claimant was
F1,400, which he eventually received, but exactly how much on each of the dates is not clear
and the new tribunal should ascertain this. J
10. The local adjudication officer applied regulation 9(3)(a) of the Conditions of
Entitlement Regulations (see paragraph 0 above) to the bonus of EI,000 and divided it by the
claimant's net weekly wage arriving at a figure of 5Q days forward to 10 january 1986 for
disentitlement for supplementary benefit. It was against that calculation that appeal was
ultimately made to the original tribunal and I hold that it was within their jurisdiction to
consider that matter also. The tribunal held that the adjudication office s decision was
erroneous and that "the applicant is entitled to supplementary benefit from week
commencing 27 October 1985", giving as their reasons for decision,

"The tribunal were satisfied that the final payment of the bonus was money owing to
the applicant over the 26 week contract, which had it have been paid at the correct
time, within each period of the 10 day schedule, would not have been the subject of
this appeal today, because this was money due to him over the 26 week period, and
that he was not engaged in remunerative full-time work after period week
commencing 27 October l 985. Regulation 9(1)(a) Conditions of Employment and
Resources and Regulations 9(2)(b)(i) not satisfied."

)
11. I accept the adjudication officer's submission that that'decision was erroneous in law



because it does not analyse the nature of the various payments of bonus when they were

made or give detailed reasons as to the tribunal's conclusion., though I appreciate the

difficulty of this type of case. The original tribunal's findings of fact were as follows,

"The applicant worked on a 26 week contract grass cutting and his schedule was

rearranged every ten days. He was guaranteed a net wage weekly of approximately
f130 gross f 195, and this he received until 10 October 1985, and his week in hand on

17 October 1985. It was also agreed that he would work on a bonus system over tho

ten day cycle. Due to a cash flow problem only two payments were made 6695- for

3uly 1985, and f130 1 August 1985 [the new tribunal should ascertain whether this '
correct - compare paragraph 9 abovej. He was therefore owed the sum of 61,400
which he eventually received. The tribunal were satisfied this was money which hould

have been paid within the 26 week contract."

12. In my judgment the legal position as to these payments of bonus is as follows.

Pcgulation 9(l)(b) of the Conditions of Entitlement Regulations v,ill apply only to "earnings

calculated in accordance with Part III of the Resources Regulations (calculation of inccm

resources) which, by virtue of regulation 9(2) of [the Resources Regulationsj, as modified by

paragraph (3) of this regulation, fall to be taken into account for a period subsequent to tn

termination of the employment ..."What that means I understand to be, as stated in

R(SB)23/84, paragraph 33,

"However, the crucial point, in my judgment, is whether the relevant payment or

payments arise out of one event, namely the dismissal of th» person concerned. If the

nexus which serves to connect the various entitlements is the discharge of th= person

concerned from his employment, the latter will in ef feet receive a composite

payment, ie. a payment in discharge of the various head.; of claim to which he is

entitled to, and it is immaterial wheth'er such composite payment is received as "
single payment or a series of payment or whether it is rec "ivcd on a single date or a
series of dates." (Dissenting decision of Mr Rice appi oved in this respect by

Lord justice WalleP in the Court of Appeal - see the report at page 28, paragraph G—
see also paragraph 38 of R(SB)23/84).

I do not consider that any of the amendments made by Sl. 1984 No. 518 derogate from thos

statements of principle in R(SB)23/84 and I reject the written submission to the contrary of

the adjudication officer (dated 27 November 1986.)

13. The new tribunal will first therefore need to ascertain whether there were any

payments of bonus, eg. the payment for the last 10 day period, running up to the .ermin tion

of employment, having the necessary link (nexus) with the termination of the emp!oyrricnt.

It is only such payment or payments that will be the subject of regulation 9 of the

Conditions of Entitlement Regulations. Payments made subsequently to thc termination
o,'mplovmentwhich were really by way of a debt owing to th» claimant do not in my

judgment come at all within regulation 9 of the Conditions of Entitlement Regulations (but

they may well be a resource - see below).

14. The new tribunal will therefore need to spread over, under regulation 9 of the

Condit ions of Entitlement Regulations (using the special mode of calcu lat ion in

regulation 9(3)), any payment of bonus which was connected with the termination of the

claimant's employment. The mode of calculation under regulation 9(3) should bc in my view

simply to take the gross average weekly wage of the claimant and divide it into thc bonus,

not to take the net weekly wage as the divisor, as the original adjudication officer did in this

case and I accept Mr Stocker's submission on that point. The reference in the regulation to

"five days" means no more in my view than a requirement- that an average gross weekly

figure should be the divisor.

15. Then, so far as all other payments of bonus are concerned ie. those not connected with
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the termination of the employment, they cannot be the subject of any disentitlement under

regulation 9 of the Conditions of Entitlement Regulations and the new tribunal will need to
ascertain in accordance with the ordinary principles in regulation 9(2) of the Resources

Regulations what period those payments covered and when they are to be tal en as paid,

since payments of bonus are "earnings" (see regulation 10(1)(b) of the Reso"rces
Regulations). That means examination of the claimant's contract of employment, oral or

written, to find out when those payments were "payable" (see regulation 9(2)(b)(i) of the

Resources Regulations) and R(SB) ll/85) and to ascertain whether the periods for which they

are payable (ie. presumably 10 day periods) in any way run into the period for which the

claim for supplementary benefit was made. In such a case they v ill have to be taken into

account as a resource of earnings in the ordinary way (but without considering the deeming
provisions of regulation 9 of the Conditions of Entitlement Regulations).

l6. If, as appears likely, these payments were "payable" for a period or periods which

r xnlred b~for~ evr r the claimant claimed supnlementarv hcnefit. then in my iud,.ment they
I

cannot, when a~certaining his resources for supplementary bercfit purpose. c!.-'".i.~ his
p-'!"'-'f

claim, be taken as "earnings" and must be regarded as payments c'u!st.""n.".-.,",:l~.b's
which would go to swell the claimant's capital. Consequently the new tribunal wil! lastly

need to enquire whether they would cause the claimant's capital to exceed !he limit

prescribed by regulation 7 of the Resources Regulations.

(Signed) M.3. Goodman

Commissioner

Date: 23rd 3une l987


