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1.
This appeal, brought with my leave, fails.  The decision of the tribunal on  22 7 04 was not erroneous in law.   

Background

2.
The claimant was born on 9 5 37.  He arrived from Sri Lanka on 19 9 73, entered the UK pension regime on 20 3 74, and his first complete tax year, having already made 37 contributions, was 1975/6.  His previous working life could not be taken into account for UK national insurance (NI) purposes.  He worked for the Post Office from 1978/9 to 1985/6, and this was in a contracted-out scheme.  In other words, he paid a smaller NI contribution because for him the state earnings-related pension scheme (SERPS) was back-up only.  He would have a guaranteed minimum pension (GMP) from the Post Office (Consignia), and the state would pay him additional pension (AP) only if there was anything left over after deducting GMP from accrued AP.  All this is handily set out in the letter of 24 12 02 (at pages 12-12A) from Mr Sloan, supplemented by the letter of 21 1 03 awarding an increase of £1.51 a week from when retirement pension became payable to 10 3 03 when the increase was put into effect.  This was to reflect a recalculation increasing the claimant’s “qualifying” years for the basic pension from 27 to 28.  The arrears of £66.44 were added as a one-off to the order book from 17 3 03.  As this meant retirement pension was increased, it had the effect of lapsing the appeal.   Since the appeal was lodged, there has been a further uprating, giving a small surplus of AP after GMP is deducted, from 12 4 04.  This is set out at page 1F.       

3.
The claimant thought he might be owed arrears of incapacity benefit as he had “been paid a low rate due to a low additional pension” based on “false deficits in his National Insurance record”.  He was paid incapacity benefit up to and including the day before his 65th birthday, which was on 9 5 02.  He also hoped for arrears of state retirement pension and enhanced retirement pension because his occupational pension payments from the Post Office had ceased at age 65.  He also wanted a full National Insurance record, including contributions before 1975/6.  (These were sent at some point, see eg page 29B, and had also been made available in manuscript at page 4.)  

4.
A letter of 22 12 03 (pages 20-20B) was sent to him explaining the position on both the incapacity and retirement pension points and that he was not entitled to anything more.  This did not convince him: in his letter written on 5 2 04 he blandly reiterated his grounds of appeal.  Following that letter, which also mentioned various other benefit matters including “state second pension”, another letter of 18 2 04 explained the benefits and why the claimant would not have been entitled to them.   

The appeal

5. The appeal was heard on 22 7 04.  The claimant had by then made 84 pages of submissions – not including the more general correspondence.  Among other things, he quoted a great deal of literature, except for the statutory provisions, and included a short section on “The spirit of the law” in support of his argument that he must benefit from a state second pension. He also complained of the length of time it had taken for the appeal to come on, and exhaustively set out the history.  I do have some sympathy with him over what seem to have been mix-ups between the three departments dealing with the case.  The government rearranged these matters a few years back so as to give people greater rights of appeal, but this can cause confusion.  However to get any compensation which the claimant demands he will have to approach the Department for Work and Pensions (DWP) customer services or the ombudsman and try to convince them that he has suffered unfairly.  It is not something that I can do anything about.   

6. The tribunal recorded the claimant’s agreement that the basic, graduated retirement and contracted-out calculations were correct, and no incapacity benefit appeal was before the tribunal.  What concerned him was the “state second pension”.  This was introduced by section 30 of the Child Support, Pensions and Social Security Act 2000 (CSPA), inserting section 22 (2A) and section 44A into the Social Security Contributions and Benefits Act 1992 (CBA).  Section 22(2A) uses the concept of a “first appointed year”, and this is defined in CPSA section 35(14), amending CBA section 122(1).  It means “such tax year, no earlier than 2002-03, as may be appointed by order and “second appointed year” means such subsequent tax year as may be so appointed”. As the claimant has pointed out at page 230, the order identifying the first appointed year as 2002-03 was the Additional Pension (First Appointed Year) order 2001, SI No 208.  Section 44A introduced deemed earnings factors, which were of interest to the claimant, but clashed with the first appointed year provisions. The tribunal however looked at section 44(7), which provided that “relevant year” in relation to retirement pensions meant “1978-79 or any subsequent tax year in the period between (i)… the tax year in which the pensioner attained the age of 16, and (ii) (exclusive) the tax year in which he attained pensionable age”.  So since the claimant attained pensionable age in 2002-3, and that year had to be omitted from the calculation, he did not qualify for state second pension.  

The submissions on appeal to me

7. The claimant roundly abused the legally-qualified panel member Mr Fagg for bias (because he decided against the claimant), wilful statutory misinterpretation, concealing the Queen’s intention to benefit people in the claimant’s position, and inadequate reasons for refusing to hold that the CSPA in introducing the state second pension was retrospective.  He asked for the decision to be set aside under regulation 57 of the Social Security (Decisions and Appeals) Regulations, but this was refused because the grounds for such set-aside are narrow – absence of the claimant from a hearing or absence of a specified document – and neither had occurred here.  He argued that he, as a long-term incapacity benefit claimant, was precisely within the scope of the generous new “deemed earnings factors” provisions under CBA section 44A, as inserted by CSPA section 30(3).  He invoked what he calls the “Golden Declaration” made by the “Top Experts” who wrote A Guide to Retirement Pension (GRP).  They said “The rate of State Pension from April 2002 may mean that it may be more favourable, depending on your circumstances, to claim State Pension if you have reached State Retirement Age”.  These experts know far more than the Secretary of State’s officers, and it is their Declaration, not what the statute says, that should govern what happens.  The new provisions should be interpreted retrospectively so as to benefit the claimant.  Some statutory provisions are interpreted retrospectively.

8. The Secretary of State’s officer Mr Kendall submitted that there is a presumption against retrospectivity both at common law and under section 16 of the Interpretation Act 1978 (which he substantially set out), unless there is a clear indication in the statute that it is meant to have retrospective effect.  Here there is not, and indeed Commissioner Williams in paragraph 6 of CP/4479/2000 indicated his view that the new CSPA provisions replaced SERPS with the state second pension scheme and were not retrospective.  Mr Kendall obtained a policy statement from Ms Mathieson of State Pensions Strategy and Legislation at the DWP.  She confirmed that state second pension reformed SERPS.  Accrued SERPS entitlement would continue to be paid and could continue to be claimed, but state second pension was not intended to be claimable as well, only to take over from SERPS from the tax year 2002-03 (which could not benefit the claimant because of the definition of first appointed year).   

9.
The claimant disputes all of this.  His basic argument continues to be that section 44A applies to him as a person receiving invalidity/incapacity benefit, who will be credited with deemed earnings factors.  He sets forth his own view of the law, which naturally gives him the state second pension but only by distorting the statutory provisions in a way which I do not even attempt to summarise.  He takes strong issue with Commissioner Williams for saying that the state second pension scheme replaced SERPS (he should have said reformed, as the Top Experts did), and the Secretary of State in agreeing with the commissioner was attempting to conceal the truth and placing obstacles in the course of justice.  He says “the Commissioner” has ruled that the law on state second pension is retrospective for incapacity benefit/severe disablement allowance; but if by this he means me, he is completely mistaken, I have ruled nothing of the kind.  He argues about the meaning of “reform”, and at great and detailed length that CSPA is retrospective.  He accepts that section 44(6)(za) does not help him, but insists that section 44A does.  He fiercely criticises Ms Mathieson for misrepresentation and fabrication in a variety of ways and Mr Kendall for unprofessionalism.  He says “A” in section 44A stands for amendment, and this amends and supersedes any other provision in section 44 and makes section 44A the pinnacle or summit, the crown, of state retirement pension.  He says section 44A is in CSPA, not CBA (it was in fact introduced into CBA by CSPA in the usual way, and it does not matter at all). He objects that the commencement of state second pension the year after he could benefit from it would have been forbidden by the House of Lords because of their views expressed in a 1991 debate (on disability living allowance).  He claims (on calculations) that his state second pension should have been accruing since 1980.  He argues that remedial provisions can be made to operate retrospectively (as indeed they can in terms of remedies), and characterises section 44A as remedial of the defects present before it was introduced.   The Secretary of State should have treated the Golden Declaration like a contract and should suffer penalties for trying to depart from it. 

10.
I mention all these things to show that the claimant is a man of both application and ingenuity; and it may well be that he would be right in his arguments if section 44A applied to him.  

My conclusion

11.
But it does not.  The claimant cannot benefit from section 44A because in fact it does not cover him.  It is introduced into CBA by CSPA section 30(3): “for the purposes of section 44(6)(za) above, if any of the conditions in subsection (2) below is satisfied for a relevant year” then deemed earnings factors will arise.  Section 44(6)(za) applies “where the relevant year is the first appointed year or any subsequent year”.  “Relevant year” means 1978-79 or any subsequent tax year in the period between the tax year in which the pensioner reached 16 and (exclusive) the tax year in which he attained pensionable age.  This is section 44(7), and it is what was perfectly properly relied on by Mr Fagg.  The claimant attained pensionable age in the 2002-03 tax year, so that year must be  excluded in any calculation.  “First appointed year” and “relevant year” are linked by section 44(6)(za), which says that where the relevant year is the first appointed year (ie 2002-03) or any subsequent year, earnings factors are to be treated in a particular way.           

12.
The Golden Declaration is necessarily vague, as it must address itself to a whole range of pensioners or those approaching pension age.  I can deduce nothing from it to help the claimant.  What does help is PM2, State Pensions Your Guide (see page 260), which says “If you are not in paid employment because you are ill or disabled, from 6 April 2002 you may build up a State Second Pension for each full tax year you are entitled to long-term Incapacity Benefit or protected Severe Disablement Allowance.  If you qualify, you will build over £1 a week State Second Pension for each tax year you are ill or disabled, which you will receive when you reach State Pension Age”.  The claimant castigates this as “utter misrepresentation” of section 44A by what he calls the “Low Group” (in contrast to the Top Experts).  But I draw his attention to “from 6 April 2002 you may build up a second pension for each full tax year you are entitled to long-term IB or protected SDA.  If you qualify, you will build over £1 a week for each full tax year you are ill or disabled”.  You cannot build up a second pension except for a full tax year, and you must be ill or disabled during the whole tax year.  The claimant reached pensionable age on 9 5 02, so apart from anything else he only could have qualified during that short part of the 2002-03 tax year.    

13.
Further the CPAG Welfare Benefits and Tax Credits Handbook 2003/2004 (relied on by the claimant) says at page 510  under Accrual of additional pension from 6 April 2002 that “From 6 April 2002 entitlement to an additional pension accrues under the state second pension”.  And in the same publication for 2005/2006 at page 500 it says “The rules for the additional state pension were subject to major changes from April 2002.  Prior to this the additional state pension was calculated under the state earnings-related pension scheme (SERPS)”.  And at page 504, “From 6 April 2002, entitlement to an additional pension accrues under the state second pension”.  The two schemes are not both to be applied together, Ms Mathieson was right to say they are not.  If the facts so fall out, then SERPS and state second pension will both fall to be calculated, for different periods; but that, as I say, does not cover the claimant.

14.
So all the arguments about retrospectivity would anyway have no ambit of operation in this case.  Applying retrospectivity to remedies refers to means of redress, such as damages, not to something which is allegedly putting right some alleged disadvantage.  The House of Lords obviously did not object to the new provisions, whatever views it gave voice to in 1991.  Section 44A takes its place in the legislation without any pre-eminence as the claimant argues, and I am afraid I cannot endorse the claimant’s views on statutory interpretation either here or elsewhere.  

15.
I am afraid therefore that despite all his hard work the claimant cannot benefit any more than he has done, and in particular has no entitlement to state second pension.  This must be very disappointing for him, but he will share the disappointment with everyone else reaching pensionable age during 2002-03.  I do not discern any human rights-offensive elements, whether under ECHR article 14 (discrimination) or protocol 1, article 1 (interference with peaceful enjoyment of possessions).  A claim to a contributory pension or part of one is a possession, but the state is likely to be taken to have quite a wide power to regulate such claims in the public interest.  

16.
The claimant objects that his National Insurance record shows him as unmarried.  It has been explained that this does not matter because that is not what governs entitlement to benefits.  If the claimant has not previously claimed dependant’s addition for his wife, he may be unable to backdate it, but should claim it anyway.  










(signed on original)
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