IN THE UPPER TRIBUNAL                                     Appeal No. CPIP/3015/2015
(ADMINISTRATIVE APPEALS CHAMBER)
BEFORE JUDGE WEST
DECISION 
The decision of the appeal tribunal sitting at Stockport North dated 13 July 2015 under file reference SC944/15/00501 does not involve an error on a point of law. The appeal against that decision is dismissed.

This decision is made under section 11 of the Tribunals, Courts and Enforcement Act 2007.
REASONS 

1.      This is an appeal, with the permission of Judge Ward, against the decision of the appeal tribunal sitting at Stockport North on 13 July 2015.
2.     I shall refer to the appellant hereafter as “the claimant”. The respondent is the Secretary of State for Work and Pensions. I shall refer to him hereafter as “the Secretary of State”. I shall refer to the tribunal which sat on 13 July 2015 as “the appeal tribunal” and the tribunal to which I am remitting the matter as “the new tribunal”. 
The Facts

3.    The claimant, who was born on 6 July 1970, and who suffers from psoriasis, hepatitis C, oesophageal/stomach damage, liver damage, alcohol dependency, depression and shoulder dislocations, made a claim by telephone for personal independence payment on 1 December 2014 and returned the PIP application form on 18 December 2014. He had a face to face consultation with a healthcare professional on 16 February 2015. As a result it was decided on 20 February 2015 that the claimant did not meet the criteria for an award of personal independence payment. It was determined that the claimant scored 2 points on descriptor 1(b) (preparing food), 2 points on descriptor 4(b) (washing and bathing) and 2 points on descriptor 6(b) (dressing and undressing) in respect of the daily living component (making 6 points in all) and 4 points under descriptor 2(b) (moving around) in respect of the mobility component. He appealed against that decision through his representative, now Ms Leanne Merga of Stockport Homes. The decision was reconsidered, but not revised, on 1 April 2015 (pages 90 to 95). 
4.     His appeal, which was made on 21 April 2015, came before the appeal tribunal on 13 July 2015. The claimant was present at the hearing with his wife and his then representative and gave oral evidence. The appeal was dismissed. The appeal tribunal concluded that the claimant scored 2 points on descriptor 1(b) (preparing food), 1 point on descriptor 3(b) (managing therapy or monitoring a health condition), 2 points on descriptor 4(b) (washing and bathing) and 2 points on descriptor 6(b) (dressing and undressing) in respect of the daily living component, making 7 points in all (1 more than the original decision had awarded him) and 4 points under descriptor 2(b) (moving around) in respect of the mobility component. Both scores were insufficient to meet the threshold for the relevant tests. The record of the proceedings appears at pages 101 to 107. The decision notice appears at pages 108 to 109. The appeal tribunal’s statement of reasons appears at pages 111 to 114.
5.    The claimant then sought permission to appeal from the Tribunal Judge on 18 August 2015 (pages 115 to 116), which was refused on 30 September 2015 (at page 117). He applied to the Upper Tribunal for permission to appeal on 14 October 2015 (pages 118 to 122). 
6.     On 17 November 2015 Judge Ward granted permission to appeal (at pages 126 to 127). He directed the Secretary of State to provide a response to the appeal within 1 month of the date on which the notification of the grant of permission was sent to the parties and for the claimant to reply within 1 month thereafter.   
7.     On 18 December 2015 the Secretary of State provided his submissions, but did not support the appeal (pages 128 to 132). The claimant replied to those submissions on 5 January 2016 (pages 135 to 137).
8.     Neither party sought an oral hearing and I do not consider that it is necessary to hold one in order to resolve the matter. 
The Ground of Appeal

9.    Although the claimant argued that he was entitled to points in respect of activities 2, 5, 7 and 9 of the daily living component and activity 1 of the mobility component, the appeal tribunal found against him on those grounds in paragraphs 17, 19, 20, 21 and 23-24 respectively and, save in respect of activity 9, there is no appeal in respect of those conclusions. 
10.    In paragraph 21 of its statement of reasons the appeal tribunal found that 
“[The claimant] said he could not adequately budget and cited as an example that if he were given money for housekeeping, he would buy cheaper items than those he had been asked to get and spend the balance on alcohol. Whilst the tribunal was satisfied this may be the case, it was also satisfied that this showed an ability to make complicated budgeting decisions. [He] would be able not only to use money to purchase items, but he would be able to make comparative assessments of the price of goods and manage the limited funds adequately to use the excess for his own purposes.”

11.    The claimant appealed on the basis that
“We submit that the tribunal has failed to take into account the fact that the appellant’s dependency on alcohol, which is linked to his mental health problems means he cannot prioritise effectively and spends money on alcohol rather than essential items which could be detrimental to his well-being.

The appellant cannot see the importance of buying essentials over alcohol and this is evidence of him not being able to make complex budgeting decisions. The tribunal did not seem to link this to their decision and restricted this descriptor to cognitive functions in terms of calculations and had no regard to budgeting including things like prioritising spending and ensuring essentials are covered before indulging in non-essential items which in this case is alcohol. The decision has not considered this factor and we are requesting permission to appeal based on this”.

12.    In granting permission to appeal Judge Ward said that 
“The grounds do not really address whether the tribunal’s emphasis on cognitive functions rather than prudence was inappropriate and, if so, why. The point will require examination not only of the wording of activity 10, but of the definitions of “simple budgeting decisions” and “complex budgeting decisions” in schedule 1 and of reg. 4(2A)”.

13.  In the Social Security (Personal Independence Payments) Regulations 2013, activity 10 and the descriptors and the points scored thereunder in Part 2 of Schedule 1 are as follows:
	10. Making budgeting decisions.
	a. Can manage complex budgeting decisions unaided.
	0

	
	b. Needs prompting or assistance to be able to make complex budgeting decisions.
	2

	
	c. Needs prompting or assistance to be able to make simple budgeting decisions.
	4

	
	d. Cannot make any budgeting decisions at all.
	6


14.    In Part 1 of the Schedule are the relevant definitions to the effect that
“complex budgeting decisions” means decisions involving – 

(a) calculating household and personal budgets; 

(b) managing and paying bills; and 

(c) planning future purchases; 

…

“simple budgeting decisions” means decisions involving – 

(a) calculating the cost of goods; and 

(b) calculating change required after a purchase”. 

15.    Regulation 4(2A) states that
“Where C’s ability to carry out an activity is assessed, C is to be assessed as satisfying a descriptor only if C can do so—

(a) safely;

(b) to an acceptable standard;

(c) repeatedly; and

(d) within a reasonable time period.”
The Preliminary Point: The Required Period Condition

16.   However, before addressing the question of activity 10, the Secretary of State took a preliminary point on the required period condition under regulations 12 and 13 of the 2013 Regulations. As he summarised it, a claimant for personal independence payment must have his impairment, or rather functional loss as a result of the impairment, during the whole of the “required period” for the purposes of s.81 of the Welfare Reform Act 2012. That period is 3 months before the date of the claim and 9 months after the date of the claim. In this case the date of the claim was 1 December 2014 and so the required period was 1 September 2014 to 1 September 2015. 
17.  The Secretary of State argued that the claimant had stopped drinking in November 2014 (page 54) and so had been drinking up to that date. He relapsed into drinking at Christmas (page 102), but explained that 
“Not seeing community team now as don’t drink anywhere near as much as I did. Drink 2 cans of lager Friday nights that’s it. At the time 3 l [litre] bottle cider at time. Cut it all out. Last 3 mth I have these two cans.”
18.   Thus the argument was that for the 3 months prior to the hearing the claimant was drinking two cans of alcohol only, on one day of the week. When one considered where the claimant lay on the spectrum of alcohol dependence or the degree of self-control (see R(DLA)6/06), this evidence indicated a man who had achieved a very high degree of control. The date of the hearing was 13 July 2015: therefore from mid-April onwards the claimant had sufficient control over his addiction that he did not have a functional impairment and thus his alcohol level was not at an uncontrollable level for at least 4 months of the required 12 month period. It was in a sense no different from the claimant recovering from injury or illness: if he did so before the end of the required period, the injury or illness could not be considered for the purposes of personal independence payment. If that was right, then whether or not the appeal tribunal erred in relation to its treatment of alcohol dependence and the meaning of activity 10, that could not have been material to the decision. The tribunal did not award points under the descriptors, but could not have done so, regardless of the meaning of “budgeting”.
19.   In reply it was submitted that the claimant had a lack of self-control over the relevant period in that he lied to his family about his drinking habits and hid his drinking from them, which he admitted at the hearing; that was the first time that such a disclosure had been made in the presence of his wife. He had demonstrated a high level of dependency of alcohol and this had been continuous throughout the whole period and remained a continuous issue for which he received ongoing treatment. There had not been periods when his alcohol dependence was not at uncontrollable levels as he had continued to drink and demonstrate a dependency on alcohol; that had impacted on his functioning capabilities for the entire period from 1 September 2014 to 1 September 2015 and continued to do so.
20.   It seems to me that it would be unsatisfactory to determine the outcome of this appeal on the basis of a point which was not in fact live before the appeal tribunal, to which the evidence was not specifically directed and which was not squarely put to the claimant in the course of the hearing and on which the appeal tribunal made no findings of fact. It is significant that the claimant admitted immediately after the passage quoted by the Secretary of State that 
“In Feb I was sneaking alch. 2-3 strong cans without my wife finding them”.

21.   In other words, he had relapsed twice in 2 months and on the second occasion had taken to surreptitiously bringing alcohol into the house and hiding it from his wife. On that basis it could be said that, when one considered where the claimant lay on the spectrum of alcohol dependence or the degree of self-control, this evidence indicated a man who had not yet achieved a very high degree of control. But the fundamental problem is that the evidence was not really directed to the point and I am not satisfied on such of the evidence as there is that it could be said that the claimant has not made out a functional impairment for the required period condition. I do not therefore determine the appeal on the preliminary issue, but will go on to consider its substance.
The Substantive Issue: Budgeting Decisions

22.   The Secretary of State submitted that a “simple budgeting decision” was not a demanding act. Decisions of that type involved doing a single sum or a series of single sums and required an understanding of the concept of money and a basic grasp of addition and subtraction. As any impairment must derive from a physical or mental condition, if one’s ability to do arithmetic was very poor and this was due to lack of education rather than mental impairment, one could not satisfy the descriptor.
23.  The activity was concerned with the “decisions” themselves rather than the physical acts involved in the process. As Judge Markus QC remarked in CPIP/1650/2015
“Reduced vision does not impact on making budgeting decisions as defined in Schedule 1. The fact that a person’s limited sight might make it difficult for them to see price tags in shops or count out change many mean that they require someone else to provide them with the information necessary to make decisions but it does not of itself give rise to difficulty in making the decisions based on the necessary information.”
Rather it was the conceptual ability to know how much change one should be receiving based on the price and the amount of money used in the transaction. Therefore only people with significant cognitive/intellectual impairment should satisfy the descriptor.

24.  “Complex budgeting decisions”, by contrast, are quite different from simple budgeting decisions. They concern not just a string of simple sums, but the ability to respond appropriately to changing circumstances and events, as income and outgoings change and new demands are made and new things become priorities. This ability to respond to events or plan for them means that this descriptor is measuring a wider range of abilities and therefore a wider range of conditions can cause functional loss. For example a person with depression would be highly unlikely to satisfy descriptor 10(c) as a lack of motivation caused by this condition would seem to have little impact on the momentary decision making required of a “simple” decision, but lack of motivation might have an impact on whether one could manage a complex budgeting decision. Such a person might well be unable to respond to changing circumstances, demands and priorities. A claimant who was so depressed as to ignore all calls and letters and did not have the motivation to deal with any such issues, might satisfy the descriptor by ignoring complex decision making altogether.
25.   Should the activity, or at least the “complex” part of it, take into account a  lack of prudence (as Judge Ward suggested) and did this come into play in the circumstances of someone with a degree of alcohol dependence? The Secretary of State submitted that it could. For example, someone with no control over their alcohol intake whatsoever and who spent every single penny on alcohol, leaving nothing aside for food or anything else, was behaving so irrationally and was so warped by dependence, that he could not be said to make “complex budgeting decisions” to an acceptable standard.
26.    By contrast, a functioning alcoholic may be dependent on alcohol, but still have judgment when it comes to budgeting. He might spend more than the average person on alcohol, but that did not mean that he could not take rational decisions in terms of priorities in terms of rent or mortgage payments or everyday living expenses. Spending decisions are individual priorities which others may see as imprudent e.g. a person who spends a large amount of income on clothes or eating out or amassing a collection of some sort. Like such people, the functioning alcoholic was making adequate decisions, but not necessarily ones which others would make.
27.   Somewhere between those positions, on the spectrum of self-control, lies a line where a claimant may go from someone who is managing to budget prudently despite a degree of dependence and who retains a sufficient degree of control over his spending, to someone who crosses the line and loses control to the extent that he can no longer budget prudently. Where that line lay, and the evidence which was appropriate for its measurement, was a matter for judgment for the individual tribunal depending on the circumstances of the individual case.
28.  The appeal tribunal’s findings and conclusion in paragraph 21, argued the Secretary of State, did in fact involve exactly that sort of consideration and was not an unreasonable assessment in the circumstances. 
29.    In response the claimant submitted that. if given control of the family budget, he would not think anything of spending the entire budget on alcohol, which had been the case in the past and as such he was not able to manage a household budget and be trusted to pay bills to an acceptable standard because he would prioritise alcohol over other payments because of his dependency with no consideration of the consequences.
30.   That is not in fact an accurate description of the findings of the appeal tribunal which found rather that
“[The claimant] said he could not adequately budget and cited as an example that if he were given money for housekeeping, he would buy cheaper items than those he had been asked to get and spend the balance on alcohol. Whilst the tribunal was satisfied this may be the case, it was also satisfied that this showed an ability to make complicated budgeting decisions. [He] would be able not only to use money to purchase items, but he would be able to make comparative assessments of the price of goods and manage the limited funds adequately to use the excess for his own purposes.”

The Decision on the Appeal
31.    I accept the submission of the Secretary of State as set out in paragraphs 22-28 above. A “simple budgeting decision” is not a demanding act and requires only the ability to do a single sum or a series of single sums, an understanding of the concept of money and a basic grasp of addition and subtraction. Only those with significant cognitive/intellectual impairment should satisfy the descriptor. By contrast, the concept of “complex budgeting decisions” measures a wider range of abilities (calculations, management and planning for the future) and therefore a wider range of conditions can cause functional loss. The examples provided of (a) someone with no control over his alcohol intake whatsoever and who spent every single penny on alcohol, leaving nothing aside for food or anything else and (b) a functioning alcoholic who may be dependent on alcohol, but still have judgment when it comes to budgeting are a good guide along the spectrum of self-control; there will be gradations of impairment and there will be a point at which an individual claimant crosses the line from (a) to (b) and vice versa. The answer to the question of whether a claimant comes within descriptors 10(a) and (b) is therefore a fact sensitive one and will be a matter for assessment and judgment for the individual tribunal depending on the circumstances of the individual case. Assessment of descriptors 10(a) and (b) can therefore include consideration of questions of lack or prudence as well as questions of cognitive/intellectual impairment, but the weight to be accorded to those respective factors will vary from case to case depending on the nature of the evidence before the tribunal. 
32.    In this case the appeal tribunal found that 
“[The claimant] said he could not adequately budget and cited as an example that if he were given money for housekeeping, he would buy cheaper items than those he had been asked to get and spend the balance on alcohol. Whilst the tribunal was satisfied this may be the case, it was also satisfied that this showed an ability to make complicated budgeting decisions. [He] would be able not only to use money to purchase items, but he would be able to make comparative assessments of the price of goods and manage the limited funds adequately to use the excess for his own purposes.”

33. The claimant was clearly dependent on alcohol, but what this evidence demonstrated was that he could calculate a budget because he would be able to choose cheaper items to have more to spend on alcohol, and thus that he was able to make comparative assessments for budgeting purposes. The evidence was not that he would spend the whole budget on alcohol, but rather that he would spend less on other items to have more to spend on alcohol. That is much closer to the example given of the functional alcoholic than someone so far gone in alcohol dependency that he spent every penny on drink to the exclusion of all else, which would indeed be compelling evidence of an inability to make complex budgeting decisions. 
34.  On the facts of this case the question of the claimant’s cognitive abilities outweighed the imprudence of the budgeting decisions which he made, but that assessment was a perfectly legitimate one. The conclusion was that the claimant would be able not only to use money to purchase items, but would be able to make comparative assessments of the price of goods and manage the limited funds adequately to use the excess for his own purposes. In other words, he could still make complex budgeting decisions within the meaning of descriptor 10(a), even though they might not have been sensible ones. The appeal tribunal’s findings and conclusion in paragraph 21 of the statement of reasons involved an assessment of the relevant factors in relation to activity 10 and the descriptors thereunder and was not an unreasonable assessment in the circumstances.

35.    I am satisfied that there was no error of law on the part of the appeal tribunal and that there is no reason to set aside its decision.
36.    I therefore dismiss the appeal.
Signed 


                        Mark West
                                                                        Judge of the Upper Tribunal
Dated                                                              24 March 2016
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