JD –v- SSWP (PIP) 


IN THE UPPER TRIBUNAL 

     Appeal No: CPIP/184/2016
ADMINISTRATIVE APPEALS CHAMBER

Before: Upper Tribunal Judge E. Grey QC
DECISION 
The decision of the First-tier Tribunal sitting at Southampton on 19 August 2015 under reference SC203/15/00503 involved an error on a point of law and is set aside.

The Upper Tribunal is not in a position to re-decide the appeal. It therefore refers the appeal to be decided afresh by a completely differently constituted First-tier Tribunal and in accordance with the Directions set out below.     

This decision is made under section 12(1), 12 (2)(a) and 12(2)(b)(i) of the Tribunals Courts and Enforcement Act 2007.
DIRECTIONS

Subject to any later Directions by a District Tribunal Judge of the First-tier Tribunal, the Upper Tribunal directs as follows:

(1) The new hearing will be at an oral hearing. 

(2) The appellant is reminded that the tribunal can only deal with her situation as it was down to 14 April 2015 and not any changes after that date. 

(3) Within one month of the date when this decision is issued, the respondent should file, at the Cardiff Appeal Service Central, any evidence relevant to the appellant’s health and functioning (including medical evidence and any First-tier Tribunal decision), from the most recent award of ESA to the appellant. 

(4) If the appellant has any further evidence that she wishes to put before the tribunal that is relevant to her health or functioning on or before 14 April 2015, this should be sent to the First-tier Tribunal’s office in Cardiff within two months of the date this decision is issued. 
(5) The First-tier Tribunal should have regard to the points made below.

REASONS FOR DECISION 

Introduction
1. This is an appeal against a decision of the First-tier Tribunal, sitting on 19 August 2015 at Southampton, to dismiss the appellant’s appeal against a decision regarding her entitlement to Personal Independence Payments (“PIP”).   The Tribunal dismissed an appeal against a decision by the respondent, the Secretary of State for Work and Pensions, that the appellant was not entitled to PIP.  The appellant, Ms D, has appealed to the Upper Tribunal.  
2. The Upper Tribunal can allow an appeal only if the First-tier Tribunal (“the F-tT”) has made an error of law (see sections 11 and 12(1) of the Tribunals, Courts and Enforcement Act 2007).     The grounds of the appeal put forward are that the  F-tT erred in law by:-

i. Failing to adjourn and call for the appellant’s ESA papers;

ii. Failing to give reasons for a finding of exaggeration;

iii. Failing to consider the appellant’s daughter as a source of social support;

iv. Inadequate consideration of the support needed to make complex budgeting decisions. 

3. These grounds were elaborated in the letter seeking permission to appeal and are considered in the body of the decision below.  
4. Permission to appeal against the First-tier Tribunal (“the F-tT”) decision was granted by Upper Tribunal Judge Lane on 1 March 2016, on the basis that these grounds were arguable.   The Secretary of State supported the appeal, in written observations dated 11 March 2016 (pp139 – 144).   The support for remission back for re-hearing was on the basis that grounds (i) and (ii) had merit; but the respondent submitted that the F-tT had not fallen into error in its approach to grounds (iii) and (iv).   The appellant’s representative sent in a reply on 4 May 2016, noting the respondent’s concession that a rehearing should take, but asking for a reasoned decision in the light of the continued dispute on grounds (iii)  and (iv), and the need to avoid uncertainty upon how these issues should be approached on remission back to the First-tier Tribunal. 
5. I have accordingly addressed all the grounds of appeal, albeit briefly. 

Personal Independence Payments 
6. Entitlement to PIP is governed by the Social Security (Personal Independence Payment) Regulations 2013 (SI 2013/377).  The decision-maker is required to consider a claimant’s ability to carry out defined Activities, set out in Parts 2 and 3 of Schedule 1 of these Regulations.  Each Activity (e.g., “engaging with other people face to face”) is accompanied by a set of descriptors.  These set out criteria or tasks; the claimant’s ability or inability to meet the criteria or carry out the tasks must be assessed, and an award of points made on the basis of what can, or cannot, be done.   The Activities in Part 2 of the Schedule relate to the Daily Living component of PIP, whereas those in Part 3 relate to the Mobility component.   An award of 8 – 11 points is needed to qualify for the Standard Rate Daily Living component.   An award of 8 - 11 points is needed to qualify for the Standard Rate Mobility component.  Higher points attract payments at an Enhanced rate.
7. Ms D made a claim on 18 December 2014, filling in a PIP questionnaire on 19 January 2015.  She was seen by a healthcare professional for an assessment on 8 April 2015.  Thereafter a decision-maker reached a decision on 14 April 2015 that the appellant was not entitled to PIP.   No points were awarded to her under any elements of the Daily Living and Mobility components.   The decision was confirmed on reconsideration.  
8. Ms M appealed against the decision.  Written submissions were filed on her behalf by her representative (p103).   The F-tT heard Mrs M’s appeal at an oral hearing, which the appellant and her representative attended. The case was put under the Daily Living component only.   The Tribunal accepted that Ms M had some ongoing difficulties arising out of a stroke and pre-existing mental health difficulties.  It awarded a total of 5 points, which was insufficient for any award.  
Ground (i): the ESA papers.

9. The appellant’s representative’s written submissions to the F-tT noted the absence of papers related to the appellant’s award of Employment and Support Allowance (ESA), which had been paid to the appellant since 2009 (p103).   At the hearing, the Tribunal was told that the appellant had been awarded 36 points following an ESA appeal to a tribunal. This a large number of points; they were said to have been awarded mainly under the mental health descriptors. 
10. It is submitted or accepted by the parties to this appeal that the evidence relating to an award of one benefit may be relevant to the award of another benefit (see DF v SSWP (ESA) [2014] UKUT 0129 (AAC) and JC v SSWP (ESA) [2014] UKUT 0257 (AAC)).  There may, depending on the circumstances, be a duty on the part of the respondent to put the relevant papers before the tribunal, under rule 24(4)(b) of the Tribunal Procedure (First-tier) (Social Entitlement Chamber) Rules 2008; or the F-tT may wish to call for them if the evidence before it is not sufficiently clear.  Plainly, the application of the disclosure duty under the Rules and the discretion to seek further evidence will depend on the circumstances of each case, depending on  issues such as the potential relevance of further evidence and the reliance that is sought to be placed on it. 
11. Here, there was an apparent conflict between the (reported) outcome of the ESA appeal and the tribunal’s findings in respect of entitlement to PIP.  The appellant’s representative had noted the absence of the ESA papers.  He had not, in terms, asked for an adjournment to obtain the papers, but I accept that, given the potential relevance of evidence relating to the appellant’s mental health difficulties in the context of an award of ESA, and the issue of, for example, her need for social support under the PIP criteria, it was an error of law not to at least consider seeking the medical evidence relating to her latest claim for ESA.   The Tribunal should, in my view, have considered the exercise of their discretion to seek this material, and addressed this issue; it could have been raised with the appellant’s representative at the hearing.  
Ground (ii): Failing to give reasons for a finding of exaggeration

12. At paragraph 27 of its Statement of Reasons, the F-tT stated that it considered that some of the appellant’s claimed difficulties, though no doubt real, were exaggerated, in extent or frequency or in respect of the time it took her to perform activities.    There are no examples of such exaggeration set out in paragraph 27.  This would not matter if instances were plainly given elsewhere in the Reasons, but they were not.  Examples of when the claimant’s case was rejected could be implicit in its findings of fact, but this is not clear on the face of the decision, and discerning where the tribunal thought there had been exaggeration would involve a degree of speculation.  I accept that there was an obligation to give at least a short explanation of this finding, perhaps by way of examples, and that by failing to do so the F-tT erred in law. 
13. This is enough to dispose of the appeal.  However, the remaining two grounds of appeal were disputed, so I have commented on them. 

Ground (iii): Failing to consider the appellant’s daughter as a source of social support (Activity 9).
14. The Tribunal awarded the appellant 2 points under activity 9.  The appellant contended that she should have been awarded 4 points under 9(c):

Engaging with other people face to face


….


(c) 
Needs social support to be able to engage with other people. 

15. Social support is defined in paragraph 1 of Schedule 1 to the Regulations as “support from a person trained or experienced in assisting people to engage in social situations”.  “Prompting” is defined as “reminding, encouraging or explaining by another person”.  
16. In PR v Secretary of State [2015] UKUT 0584 (AAC), Judge Mark referred, without disagreeing with it, to p.38 of the Government’s response to the consultation on PIP assessment criteria where it is stated:

 “Some respondents were concerned that our definition of social support excludes friends and family. This is not the case, we recognise the importance of friends and family and that is why our definition of social support is: ‘support from a person trained or experienced in assisting people to engage in social situations’.  By referring to ‘experienced’ we mean both people such as friends and family who know the individual well and can offer support, or those who do not know them but are more generally used to providing social support for individuals with health conditions or impairments.”  
17. This approach to support being provided by family and friends was confirmed by SL v SSWP (PIP) [2016] UKUT 0147 (AAC).  

18. The respondent further draws attention to CSPIP/203/2015 and CSPIP/210/2015, in which Upper Tribunal Judge Parker examined the relationship between 9(b) (“prompting”) and 9(c).  The judge pointed out that 9(c) has to be read against the background of the less onerous descriptor:
“I agree, therefore, with the analysis by the Secretary of State that “there should be a definition of ‘social support’ which is qualitatively different from ‘prompting’…..

 As ‘support’, as distinct from ‘social  support’, is not defined, it must be given its ordinary and natural meaning, but in the context of the other descriptors.  In my judgement, what is required is that, on account of a person’s physical or mental condition, she reasonably requires action from a person trained or experienced in assisting people to engage in social situations, in order to be able to engage with other people face to face; ‘support’ is about helping a person, who would otherwise be unable to do so, carry out a task. As it has to involve more than ‘reminding, encouraging or explaining’ then it connotes active intervention and not merely reassurance by presence.  It must be help, more substantial than prompting, reasonably necessary if the claimant is to participate in society.  The help has to be reasonably necessary on account of the claimant’s physical or mental condition, but it is not necessary that, without it, risks arise equivalent to those set out under 9(d), provided there are circumstances which prevent the claimant engaging with other people, such that it is reasonable to give social support in order to enable such engagement.”

19. In this case, the F-tT noted the statutory definition of support set out at paragraph (15) above, and observed that “this is a difficult descriptor to meet” (paragraph 43).  It continued “Her difficulties in engaging with other people are not of such a degree as to call for what might be termed professional support.   She has friends and can function in shops, albeit with some difficulty.  She coped reasonably well at the hearing, and visibly grew in confidence as it progressed.” 
20. In my view :
(a) The Tribunal’s reasons were flawed, insofar its members referred to the appellant’s (lack of) need for “professional” support without making it plain whether or not they had also considered whether she needed someone who was “experienced” in assisting people.   It may be that the Tribunal was well aware of both halves of the definition,  and indeed they quoted it in the preceding paragraph.  But the reference to professional support only, coupled with the general statement that “this is a difficult descriptor to meet”, create some doubt, and the appellant is entitled to be clear that the statutory test was properly applied to her claim.  
(b) On the other hand, as the respondent rightly points out with the assistance of the caselaw summarised at paragraph 18 above, a need for “social support” implies a need for something more substantial than prompting; it is plain that the Tribunal members were attempting to distinguish between the 9(b) and 9(c) descriptors, in their paragraphs 43 and 44.   But that does not remove the uncertainty discussed at (a) above. 
(c) The application of these principles to the facts will now be a matter for a fresh tribunal, at the re-hearing.  I do not consider that it would be right to comment, in this decision, on the conclusions to be drawn from the evidence accepted by the First-tier Tribunal.
Ground (iv): Inadequate consideration of the support needed to make complex budgeting decisions (Activity 10).
21. The appellant argues that the Tribunal’s findings were inadequate or its approach in law flawed.   The background to this is as follows:-

22. In her questionnaire, the appellant had ticked “yes” to questions about  needing help to understand how much things cost and for the managing of a household budget and paying bills etc.  She wrote that she had to be reminded to pay bills as she forgot.  It took her longer to sort (bills) out as her concentration would go and her mind would go blank.  She got tired and could feel really distressed trying to sort bills.

23. The healthcare professional had recorded: “In charge of household budget, able to do this, friend will go out and pay bills if claimant does not feel up to this due to fatigue.” (p69).

24. The Tribunal found the following facts:

“23.  Ms [D] gives P cash to pay her bills.  She tops up a key for her electric and gas meters at the local shop.  Sometimes, when she is feeling shattered, she will ask C  to do this.  Ms D gets in food when she needs it and usually goes to the local shop two or three times a week.  She has her system for managing her finances, which works.  She does not need to be reminded to pay her bills most of the time. She can calculate change.”

25. When applying its findings to the descriptors, the Tribunal reminded itself of the statutory definitions (‘complex budgeting decisions’ is defined as meaning ‘decisions involving - (a) calculating household and person budgets; (b) managing and paying bills; and (c) planning future purchases’).   It continued:
“46.  Ms [D] has worked out a system for dealing with her finances which works for her, such that she needs neither assistance nor prompting to be able to make complex budgeting decisions (as opposed to assistance in carrying them out).  At her medical assessment, she completed five rounds of ‘serial sevens’ (which tests concentration, memory and thinking), could spell the word ‘world’ backwards and could remember three objects, both immediately and after a few minutes.  This is all a good indication of an ability to make complex budgeting decisions (which, as defined, are not, in fact, particularly complex).”

26.  The appellant submits that the F-tT failed to assess the effects of the appellant’s depression and difficulties in concentration, etc, on her ability to take decisions.  I agree that, as a matter of principle, the effect of such ill-health on her capabilities was relevant (see PR v SSWP [2015] UKUT 0584 (AAC)).  Some difficulties are hinted at by the Tribunal’s statement “She does not need to be reminded to pay her bills most of the time”.  It is not necessary for me to determine whether or not the Tribunal wrongly failed to assess this aspect of her functioning, or, rather, rejected the appellant’s case that she had more substantial difficulties in that regard (as set out in her questionnaire).   The factual issue will have to be re-determined in any event.

27. On the evidence accepted by the First-tier Tribunal (which included both the findings at paragraph 23 and the evidence from the healthcare assessment), the appellant was properly able to make the decisions involved in managing a household.   The Tribunal distinguished between that, and needing assistance in executing her decisions – when she was tired, she asked others to carry out tasks for her. 

28. The Tribunal’s focus on the appellant’s decision-making capabilities, as opposed to any need for more practical assistance was a proper one, in my view.   The issue under Activity 9 is the ability to make “decisions” about financial issues, and this requires a focus upon intellectual capacity.  I do not consider that the inclusion of the reference to “decisions involving  … paying bills” should shift the focus to the need for assistance in coping with tiredness which, in turn leads to practical difficulties in completing the physical actions involved in paying a bill, if that involves going to a shop, for example.   

29. The appellant has drawn attention the DWP’s PIP Assessment Guide, and its statement that assistance in budgeting decisions “refers to another person carrying out elements, although not all, of the decision making process for the claimant.”  I fully accept that the assistance need only be partial – it is 10(d) which applies if the decision-making must be wholly taken over by someone acting on behalf of the claimant – but that does not switch the focus away from questions about the ability to make decisions about money and budgets. 
Conclusions 
30. For all these reasons, the case must be remitted for full reconsideration.

31. The appellant’s success on this appeal to the Upper Tribunal on error of law says nothing one way or the other about whether her appeal will succeed on the facts before the First-tier Tribunal, as that will be for that tribunal to assess in accordance with the law and once it has properly considered all the available evidence.
 Signed (on the original) Eleanor Grey QC
Judge of the Upper Tribunal

Dated 17 June 2016
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