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DECISION OF THE UPPER TRIBUNAL

(ADMINISTRATIVE APPEALS CHAMBER)

Decision

1. This appeal by the claimant succeeds. In accordance with the provisions of section 12(2)(b)(ii) of the Tribunals, Courts and Enforcement Act 2007 I set aside the decision of the Social Entitlement Chamber of the First-tier Tribunal sitting in Birmingham on 6th November 2008 (reference 024/08/07308). I substitute my own decision. This is to the effect that the claimant was habitually resident in the United Kingdom from 17th May 2008. I refer to the Secretary of State questions relating to the satisfaction of the other conditions of entitlement to income based jobseekers allowance (JSA) and to calculation and payment of any arrears of benefit on this basis. 

Background and Procedure
2. The basic facts in this case are not disputed. The claimant is a single man with no dependents who was born in Afghanistan or Pakistan on 4th April 1990. He lived in Afghanistan and then Pakistan although the papers in the file are not consistent as to his country of birth or nationality. He left Afghanistan as a child aged 11 because his father and a brother had been killed. He has had no contact with his mother since that time.  He did not have a settled home in Pakistan, living much of the time in a hostel, but for the latter period he lived with another brother who was working in Pakistan and who supported him. This brother settled in the United Kingdom and, at some stage, got married. 

3. The claimant was given leave to enter and indefinite leave to remain in the United Kingdom on the basis of “visa settlement to join/acc[ompany] relative” (see page 34 of the file) and arrived in the United Kingdom on 12th April 2008. He went to live with his brother and sister-in-law and there are no other close relatives (apart from any of whom he is not aware or with whom he is not in touch).

4. The claimant made a claim for JSA 28th April 2008 and on 6th May 2008, in reply to a questionnaire, stated that he planned to remain in the United Kingdom permanently for the rest of his life and intended to work. He had no links or property abroad, and had registered with a GP in Birmingham. He signed a form confirming that he had been available for employment (page 48). He also supplied evidence from at least one potential employer (page 51).

5. On 17th May 2008 the Secretary of State decided that the claimant was not entitled to JSA because he was not habitually resident in the United Kingdom. On 12th August 2008 the claimant appealed to the tribunal against the decision of the Secretary of State. On 6th November 2008 the tribunal confirmed the decision of the Secretary of State. The claimant now appeals to the Upper Tribunal by permission of a Judge of the First-tier Tribunal. The Secretary of State opposes the appeal and supports the decision of the tribunal.

The Law on Habitual Residence

6. This case concerns the meaning of the phrase “person from abroad” in regulations 85(4) and 85A of the JSA Regulations 1996. In effect, if the claimant is habitually resident in the United Kingdom then he is not a person from abroad and might be entitled to JSA. If he is a person from abroad and has no relevant rights under European law (to which it is not necessary to make further reference in this case) and does not come within one of the other exceptions (which do not apply in this case) then in he effect is not entitled to JSA.

7. The meaning of “habitually resident” is not defined in the regulations but has received attention from both the Court of Appeal (5th February 1998) and the House of Lords (21st October 1999) in the case of Nessa -v- The Chief Adjudication Officer and Another [1999] 4 All ER 667 (HL); [1998] 2 All ER 728 (CA).

8. The Court of Appeal decided that in order to be habitually resident, a claimant must be in the United Kingdom voluntarily and for settled purposes and must fulfil these two conditions for an appreciable period of time. Lord Justice Morritt said at page 743):

“What is an appreciable period will depend on the fact of each individual case for all that is required is what is necessary to give to the fact of residence the quality of being habitual in accordance with the normal meaning of that word. There is no reason why … the appreciable period should be so long as to cause hardship or injustice …”.

9. The decision of the Court of Appeal was upheld by the House of Lords. Lord Slynn stated (at pages 682-3):

“… It seems to me that as a matter of ordinary language a person is not habitually resident in any country unless he has taken up residence and lived there for a period ... it is a question of fact to be decided on the date when the determination has to be made on the circumstances of each case whether and when that habitual residence had been established. Bringing possessions, doing everything necessary to establish residence before coming, having a right of abode, seeking to bring family, “durable ties” with the country of residence or intended residence, and many other factors have to be taken into account. The requisite period is not a fixed period. It may be longer where there are doubts. It may be short … there may indeed be special cases where the person concerned is not coming here for the first time but is resuming a habitual residence previously had … This position is quite different from that of someone coming to the United Kingdom for the first time …”.

The First-tier Tribunal 

10. The key reasons for the tribunal’s decision are:

“  he had not been here for an appreciable length of time and had not  … taken sufficient steps to integrate himself in the United Kingdom. All he had done apart from making his claim for JSA was to register with a GP and apparently make two enquiries about work … His link with the United Kingdom was very recent and he … only came to the UK because his brother had already done so, he simply has not had the time to be habitually resident …”. 

11. In my view this approach is erroneous. The tribunal took no account of the claimant’s age (he was barely 18) the fact that effectively he had no relatives anywhere else in the world, the basis on which he had been admitted, or his intentions. It seems to have made its decision on the basis of some absolute minimum time requirement which simply does not exist in the legislation or as a matter of law.  To say that “he … only came to the UK because his brother had already done so” is to place the situation on its head. There was nowhere else for him to go and it was because his brother was in the United Kingdom that he had very little choice but to come here. The tribunal also ignored the comments of Lord Justice Morritt on hardship and injustice. 

Conclusion

12. The date from which a decision that the claimant was habitually resident could take effect is any date from the date of claim to the date of decision, depending on the circumstances. It seems to me that, in the circumstances that I have set out above, once it was clear that the claimant was making more then a flying visit or holiday trip and that he was not to speedily change his mind on a sudden whim, nothing remained for the claimant to do to establish his habitual residence. In my opinion this had been done by the date of the Secretary of State’s decision that was under appeal to the tribunal.

13. For the above reasons this appeal by the claimant succeeds to the extent indicated

H. Levenson

Judge of the Upper Tribunal 

9th April 2009
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