CJSA/3937/2002

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the claimant against the decision of the Birmingham Appeal Tribunal held on 6th June 2001.  By its decision, the tribunal dismissed the claimant’s appeal against the decision of the Secretary of State made on 17th September 1999 that jobseeker’s allowance for the period 9th October 1997 to 21st January 1998 amounting to £737.25 had been overpaid to the claimant and was recoverable from him.  The hearing before the tribunal was itself a rehearing of the claimant’s appeal after an earlier tribunal decision had been set aside by Mr. Commissioner Angus on 15th November 2000.  Unfortunately, I have come to the conclusion, for the reasons set out below, that the second decision was erroneous in point of law and must itself be set aside.  The circumstances are such that I am not able to substitute my own decision and accordingly the case must be remitted to a new tribunal constituted, differently from the previous tribunal, under the provisions of Chapter I of the Social Security Act 1998.

2.
The history of the case are as follows.  The claimant received income support from 29th September 1994 to 5th January 1996 and from 9th September 1996 to 6th October 1996, when his income support was converted to jobseeker’s allowance.  He continued to receive jobseeker’s allowance until 1st February 1997.  At about that date, he went to Pakistan, where his wife and eight children were living.  While he was receiving benefit between the dates I have set out, he was living at 176, Staveley Road, Wolverhampton (“the Property”).  It is agreed that at all material times until about 10th October 1996 the Property was owned by the claimant free of mortgage.  On 10th October 1996 a transfer of the Property to three new proprietors was registered and it is also agreed that the new owners were the  claimant’s eldest three daughters.  Neither the claimant nor his solicitors informed the Department of Social Security of the transfer.

3.
The claimant returned to the United Kingdom from Pakistan in about October 1997 and claimed jobseeker’s allowance from 9th October 1997.  He said in his claim form that he was then living at 85, Dunstall Hill, Wolverhampton, and was paying his landlord for board and lodging.  He said that he did not own any other property.  It is agreed that no mention was made of the transfer of the Property.  Jobseeker’s allowance was awarded.  In January 1998 the Department of Social Security became aware of the transfer of the Property and investigated the position.  The view was formed that by making the transfer the claimant might have deprived himself of capital for the purpose of securing entitlement to jobseeker’s allowance or income support, or increasing the amount of such a benefit.  In that case, he would be treated under regulation 113(1) of the Jobseeker’s Allowance Regulations 1996 (S.I. 1996 No. 207) as possessing the capital of which he had deprived himself, except to the extent that the amount of the capital was treated as being reduced in accordance with regulation 114.

4.
On being interviewed about the transfer of the Property on 25th February 1998, the claimant simply said, according to the record at p.50 in the papers and his signed statement at p.52, that he gave the Property to his daughters and that he had expected on his return from Pakistan that jobseeker’s allowance and housing benefit would pay for the costs of his board and lodging.  The record then contains a decision that “a substantive intent of [the claimant’s] was to deprive himself of [the Property] in order to gain jobseeker’s entitlement” and an internal note stating that properties in Staveley Road are £25,000 to £28,000, so the claimant should be shown as possessing capital in excess of £8,000.  Under section 13(1) of the Jobseekers Act 1995, a person is not entitled to income-based jobseeker’s allowance (as claimed by the present claimant) if his capital exceeds a prescribed amount.  Under regulation 107 of the 1996 Regulations the relevant prescribed amount was £8,000.  The effect of the decision was therefore that (subject to any effect of regulation 114, which was not considered), the claimant was precluded from an award of jobseeker’s allowance.  Further, the record shows that in the view of the adjudication officer then dealing with the matter, there was an overpayment of jobseeker’s allowance.

5.
The claimant appealed against the decision on entitlement by a letter dated 7th March 1992 (p.53), in which he said that he was in debt both in the United Kingdom and Pakistan, and that at the time of the transfer his elder daughters were to return from Pakistan and needed a place to live.  As the claimant and his wife had no other family or relatives whatsoever with whom they could stay, the claimant’s wife and younger children were remaining in Pakistan and the Property was too small for the whole family to live in, it was decided to transfer, and not to sell, the Property to the elder daughters.  He made the point that the effect was not to produce any actual capital for him.  The appeal was heard on 11th August 1998 and was dismissed.  It seems from the decision notice at p.55 that the claimant gave oral evidence to the effect that only one of his daughters had by then returned to the United Kingdom.  The Property had been let to students and the rent was divided three ways “towards the cost of education”.  The size of the Property was not thought relevant, since there was no indication that any family members other than the claimant himself and one daughter had been in the United Kingdom since 1996.  The tribunal concluded that “he deliberately deprived himself in order to claim benefit”.  The claimant did not appeal against that decision.

6.
On 5th January 1999, the claimant claimed income support.  Very similar provisions as to deprivation of capital apply to income support claims and on 19th January 1999 it was decided that the claim should be refused on the basis of the adjudication officer’s conclusion that the claimant had deprived himself of capital in order to receive income support (p.100).  The decision letter was apparently sent on 29th January 1999, and it stated that the claimant was regarded as having savings of £21,952.  This figure is explained by the notes at p.99, which show that the Property was treated as having, presumably at the date of the decision, “an estimated value of, conservatively, £27,000”.  The equivalent of regulation 114, regulation 51A of the Income Support (General) Regulations 1987 (S.I. 1987 No. 1967), was then applied to deduct from £27,000 costs of sale and benefit at the rate of £50.35 a week for 44 weeks, representing the whole weeks in the period between the original decision (I take it, of February 1998) and the income support claim.  The figure produced was £21,952.60.    The claimant appealed against that decision by a letter from his solicitors dated 1st April 1999 (p.56).  In addition to stating the facts relating to the claimant’s purpose in transferring the Property as set out above, the letter included the statement that the claimant had been in receipt of state benefits since 1981 and it was hardly reasonable to suppose that he transferred the Property in order to qualify for benefits he had been receiving for many years.

7.
That appeal was heard on 28th July 1999 and again was dismissed.  The decision notice at p.58 records that the claimant was treated as possessing capital exceeding the prescribed limit of £8,000, effectively on the basis of the adjudication officer’s submission (now to be found at p.103 and following).  The tribunal expressly recorded that it had not attempted a reduction of capital calculation because the necessary evidence was not on the papers.  It is clear from the submission at p.104, however, that the material to which I have referred was before the tribunal (para. 5.4 of the submission).  Again, the claimant did not appeal against that decision.

8.
The next event in the saga was that on 24th August 1999 the adjudication officer formally decided that there had been an overpayment of jobseeker’s allowance from 9th October 1997 to 21st January 1998 and that it was recoverable on the ground that:

“On 6th October 1997, or as soon as possible afterwards, [the claimant] failed to disclose the material fact that he had disposed of a property thereby depriving himself of its capital value which was in excess of the capital limit of £8,000.  As a consequence, Jobseeker’s Allowance amounting to £737.25 …, as detailed on the schedule, was paid which would not have been paid but for the failure to disclose.”

This decision was notified by letter dated 17th September 1999 and is the decision of that date referred to in paragraph 1 above.

9.
The claimant appealed against the overpayment decision by letter received on 30th September 1999 (p.59).  In his letter he set out family circumstances which had led to substantial indebtedness on his part and stated:

“Because of this family situation I am in debt of about £70,000, which needs to be paid due to demand.  It was agreed between my daughters that instead of selling the house to anybody else, the house would be sold within the family.  In return my daughters would slowly pay off my debts.”

10.
That appeal was heard on 31st January 2000 and again was dismissed.  The record of proceedings (p.64) and the statement of material facts and reasons (p.70) make clear that the claimant continued to dispute the decision of each of the previous tribunals that he had deprived himself of capital.  The tribunal adjourned briefly to discover whether there had been an appeal to the Social Security Commissioners in respect of either decision, but found that there had not, and indeed no full statement of reasons had been sought.  The tribunal then heard evidence from the claimant, which seems to have concentrated on the agreement for payng off debts rather than any particular need for accommodation on the part of the daughters.  The Property was found to be worth about £25,000 to £28,000.  The statement of material facts and reasons concludes:

“7.
There is no dispute that the Benefits Agency were not notified at the time of the transfer either by the appellant or by his solicitors.  [The claimant] had been in receipt of benefit since 1994 with a break when he was abroad from 5 January 1996 to 9 September 1996.  It has already been decided that he did transfer the property with the significant operative purpose of increasing his claim to benefit as decided by previous tribunals.  His knowledge of the system has been accepted by those tribunals.  The failure to disclose the fact by either himself or his solicitors is nothing other than a blatant failure to disclose.

8.
The deprivation of capital is a fact material to his entitlement to benefit and as a result of his failure to disclose the material fact the Secretary of State has incurred expenditure which he would not otherwise have incurred …  The amount of the overpayment is accepted as set out on the Schedule and in any event the actual figure was not disputed by the appellant.

9.
The amount is recoverable from the appellant.”

It should be noted that the claimant was not represented at the hearing, although it seems that an interpreter was present, and the Secretary of State was also unrepresented.

11.
The claimant, having received the statement of material facts and reasons, then sought leave to appeal by a letter from new solicitors dated 9th June  2000.  The grounds of appeal were, in brief:

(1)
that neither tribunal had considered regulation 114, as the second tribunal specifically admitted;

(2)
that the tribunal had not addressed the question raised in the claimant’s appeal letter of how he could logically have deprived himself of the Property for the purpose of securing entitlement to, or an increase in, jobseeker’s allowance (or other benefit) when he had been in receipt of benefit for many years before;

(3)
that the tribunal said that the question of deprivation was not before it, whereas in order to determine whether there had been an overpayment, the tribunal had to determine inter alia what the claimant’s purpose was in disposing of the Property;

(4)
that the tribunal wrongly placed reliance on the claimant’s hope of receiving housing benefit;

(5)
that the tribunal did not consider how the failure to disclose had caused the overpayment, given that the claimant had previously been entitled to jobseeker’s allowance and would have continued to be entitled to the same amount if he had not given his house to his daughters;

(6)
that in any event, the tribunal had failed to give adequate reasons for their decision contrary to the claimant on the above matters.

12.
The chairman refused leave to appeal and the claimant renewed his application to the Commissioners.  On 29th August 2000 Miss Commissioner Fellner granted leave to appeal, stating:

“The Secretary of State to make a submission within one month on what fact should the claimant have reported, to whom, when and why?

The earlier decisions on deprivation were not appealed and are not before me so I am not concerned with any errors, glaring or otherwise.  But at precisely what point is the failure to disclose supposed to have occurred?”

13.
In response to that direction, the Secretary of State’s submission, dated 12th October 2000, drew attention to Commissioner’s decisions CIS/1263/1997 and CIS/4864/1997, to the effect that where the decision of one tribunal was not binding upon another, the result could be that a claimant is not entitled to benefit by virtue of one decision but is entitled so as to preclude there being an overpayment by virtue of a second decision.  The underlying statutory basis has changed, but section 17(2) of the Social Security Act 1998, referred to by the Secretary of State, provides that a finding of fact or determination is conclusive of further decisions if and to the extent that regulations so provide, implying that one tribunal is not otherwise bound by the decision of another.  On that basis it was suggested that the tribunal should have made further findings about the transfer and its effects, and possibly about the enforceability of the claimant’s debts.  In response to the Commissioner’s direction, the Secretary of State said that the fact to be reported was that the claimant had disposed of the Property, the report should have been made to the Benefits Agency local office and the Jobcentre and it should have been done as soon as reasonably practicable after the occurrence in question, although a disclosure in time to prevent overpayment would have done.  Further, it was submitted that the tribunal should have considered whether disclosure was reasonably to be expected, but did not do so, presumably on the basis of the previous decisions (of which there was no full statement in either case), and in order to do so would have had to consider again what was in the claimant’s mind at the time he disposed of the Property.  The Commissioner was invited to set aside the decision under section 14(7) of the Social Security Act 1998 and to remit it for rehearing.

14.
That invitation was accepted by Mr. Commissioner Angus, who, as mentioned in paragraph 1, set the decision aside on 15th November 2000 and directed that the new tribunal should make findings in fact and conclusions on the issues identified by the Secretary of State or explain why such findings in fact could not be made.  He further directed that certain missing documents should be produced if possible, and those which have been obtained now appear at pp.97 to 107 of the bundle.

15.
It does not appear that the Secretary of State made any further submission for the purpose of the rehearing.  The claimant’s new solicitors, who currently represent him, did, by letter dated 5th June 2001 (p.108).  It is clear from that letter that in fact two appeals were to be heard:  the jobseeker’s allowance overpayment appeal, with which I am concerned, and an income support appeal, apparently in respect of a further claim to income support made on 17th April 2000 and refused on 24th May 2000.  Both, however, involved the question of deprivation of capital.  In connection with the present claim, the solicitors referred to the documents at pp. 53, 56 and 59 mentioned above, which they asserted would be confirmed orally.  The tribunal was invited to find that:

“all of the evidence is that the claimant in transferring his home to his daughters had no significant operative purpose in fact of getting benefit, or more benefit, and accordingly never possessed any notional capital, and accordingly there was never any overpayment of JSA …”

Further, the tribunal was invited to adopt the logical impossibility argument, that the claimant could not have had the necessary purpose because he was already in receipt of benefit.  Failing success on either point, the tribunal would be invited to determine the amount of notional capital, as to which it was said there was no documentary evidence before the tribunal, but the claimant would say that the Property was not a large terraced house and was worth less than £27,000 (or, possibly, £25,000 to £28,000).  The tribunal would then have to apply the diminishing notional capital provisions of regulation 114.  There had been no previous attempt to do so as respects jobseeker’s allowance, and the submission makes clear that the income support application was not accepted for the purposes of that appeal either.  There had been no further attempt by the Secretary of State to deal with the relevant provisions as respects income support despite what had been said by the second tribunal.

16.
This appeal was heard on 6th June 2001.  There is no record of the proceedings in the papers before me, but there is nothing in the papers which I do have to suggest that either the Secretary of State or the claimant was represented.  It seems from the statement of reasons (p.114 to 117) that the claimant gave oral evidence, this time to the effect that the transfer was made because he had borrowed up to £100,000 from relatives outside the United Kingdom for the education of his daughters and that by transferring the Property to the daughters they would be in a position to raise funds on the Property to repay those loans.  There was no evidence of the claimant’s alleged borrowings and the tribunal described as “fanciful” the suggestion that the claimant could be in debt to the tune of £100,000 to a third party without having to provide some security when he had always had appropriate security available, and should instead transfer the Property to his daughters who on the face of it had no responsibility for his liabilities.  The tribunal took the view that in the light of the claimant’s benefit history he would have been aware of the capital limits, noted the variety of explanations given by the claimant and commented that by August 1998 only one daughter had returned to live in the Property.  He noted that 85, Dunstall Hill was itself owned by one of the claimant’s daughters.  The tribunal ended by saying that the appellant lacked credibility in his oral evidence to such an extent that the tribunal could come to one conclusion only, namely, that he knew he should have disclosed to the Department the transfer of the Property to his daughters.  The tribunal did not address the issue of regulation 114, but simply stated that the Property was valued at approximately £27,000.  It does not appear that he asked the claimant for an estimated value of the Property or for information about it of any other kind.  

17.
The claimant sought leave to appeal by letter dated 13th September 2001, stating as his grounds:

(1)
that the tribunal failed to take account of the written submission from the claimant’s solicitors;

(2)
that the tribunal had taken account of the immediately preceding tribunal decision, which had been set aside;

(3)
that the tribunal failed to take account of the claimant’s evidence about the Property or to make any proper inquiry as to its value;

(4)
that the tribunal completely ignored regulation 114.

The chairman refused leave to appeal, but the notification was apparently sent directly to the claimant and was not received.  This led to a substantial delay in the further progress of the appeal.  Eventually the position was discovered and the application was renewed to the Commissioners.  Mr. Commissioner Angus granted leave to appeal on 2nd July 2003, giving as his reason the question whether the tribunal had adequately considered the reducing notional capital rule.

18.
The Secretary of State’s submission on this further appeal is dated 18th August 2003.  It supports the appeal, in that it is agreed that the tribunal should have applied regulation 114, but invites me, on setting aside the tribunal’s decision, to substitute my own decision to the effect that on the facts of the case the amount of the claimant’s notional capital is such that it would have exceeded £8,000.  The Secretary of State, while recognising that the claimant contended that the Property was worth less than £27,000, points out that the claimant suggested no alternative value and did not provide any evidence to support his contention, and submits that the tribunal was entitled to rely on the “valuations” given at pp. 51 and 99:  that is to say, the original jobseeker’s allowance statement that properties in Staveley Road are between £25,000 and £28,000 in value and the income support estimated value of £27,000.  It is not accepted that the tribunal erred in law by taking into account the previous tribunal decision.  The point about the previous written submission, which included the logical impossibility argument, is not expressly addressed.

19.
The claimant’s solicitors made observations in answer to the Secretary of State’s submission in which they repeated the general tenor of their previous grounds of appeal.

20.
It seems to me clear that in failing to deal in any way with regulation 114 the tribunal fell into error.  The application of the regulation was a matter which had been fairly and squarely raised and, as has already been noted, the income support tribunal had expressly pointed out that the evidence for considering the application of the regulation was not in the papers before it.  Even supposing that that was because the notes at pp.99 and 100 were not before that tribunal (which is not clear), that evidence, showing a calculation made with respect to the income support claim made some 15 months after the jobseeker’s allowance claim, could not possibly amount to evidence of the correct application of regulation 114 to the claim in issue.  The point should have been dealt with by the tribunal, even if, as may well have been the case, he regarded it as self-evident that the application of the rule to notional capital amounting to £27,000 could not possibly have reduced the claimant’s notional capital to £8,000 or less at any relevant time.  No such reason for ignoring the regulation was given and that amounted to an error of law.  It follows that the decision must be set aside.

21.
I was initially attracted by the invitation to substitute my own decision to the effect outlined by the Secretary of State.  It certainly seems to me unlikely in the extreme that the value of the Property was so low that the application of regulation 114 would lead to the necessary reduction in the claimant’s notional capital.  I note that the Property was acquired as long ago as 1970 at the price of £1,700, and it is a matter of common knowledge that house prices had risen very substantially by 1997.   Further, the papers give the impression that the claimant and his representatives were careful to avoid making any positive case as to the value of the Property and therefore it might not be thought unjust to rely on such statements of value as were included in the papers.  On closer examination, however, a number of difficulties appear, as follows:

(1)
what is to be reduced by the application of regulation 114 is the amount of capital which the claimant is treated as possessing under regulation 113.  By regulation 113(6), where a claimant is treated as possessing any capital under the regulation, the previous provisions of regulations 107 to 112 apply for the purposes of calculating the amount of the capital as if it were actual capital which the claimant does possess.  This brings in the general principle of regulation 111 that capital which a claimant possesses is to be calculated at its current value;

(2)
no formal decision as to the value of the Property in October 1997, which appears to be the date at which the value must be current for present purposes, seems ever to have been made.  The notes at p.51 simply state, without making clear on what evidential foundation the conclusion was reached, that properties in Staveley Road are worth £25,000 to £28,000.  The notes themselves date from 25th February 1998;

(3)
the tribunal adopted an estimated value of £27,000 which appears on any view to be a value increased from the previous indication of value, presumably in line with rising prices in the area;

(4)
there is no material specifically directed to the issue of the weekly amount by which the notional capital should be reduced.  It is true that the evidence of the overpayment shows the amount of jobseeker’s allowance to which the claimant would have been entitled if the value of the Property did not fall to be treated as notional capital, but regulation 114(3) provides for reduction by reference also to housing benefit and council tax benefit, and the claimant’s entitlement in the absence of notional capital to those benefits is not clear to me.

22.
Despite those difficulties, if there were no other error of law in the tribunal’s decision, I should have come to the conclusion that the material relating to the value of the Property which is available is sufficient to justify me in finding that, on the balance of probabilities, the amount of capital which the claimant is to be treated as possessing if regulation 113 applies was at all material times in excess of £8,000, even allowing for the application of regulation 114.  It is to be noted that the period for which the regulation would be applicable is less than four months.  Taking the lowest figure put forward by the Department of Social Security, namely £23,000, there is a margin of £15,000 between that amount and £8,000, and it seems to me that that margin exceeds the likely total of the claimant’s relevant benefits over the October 1997 to January 1998 period and the amount by which the Property was overvalued (if at all).  As explained below, however, I have concluded that there is at least one further error in the tribunal’s decision and that the decision must be set aside on that ground also.  As it would be inappropriate for me to substitute my own decision on the further points involved and the matter is to be remitted in any event, I leave the question of notional capital and the application of regulation 114 to be determined by the new tribunal.

23.
The further error which appears to me to have occurred is in the tribunal’s failure to deal at all with what may conveniently be called the logical impossibility argument:  that since the claimant had been receiving income support or jobseeker’s allowance for many years before the transfer of the Property and the transfer did not reduce actual capital of his which was taken into account in calculating his benefit entitlement, he could not be said to have made the transfer for the purpose of securing either entitlement to, or an increased amount of, jobseeker’s allowance or income support.  This argument has been raised on behalf of the claimant throughout the history of the claim, but it has never been expressly addressed.  It is not possible to tell from the decision whether the tribunal considered the relevance of the claimant’s entitlement up to his departure for Pakistan in January 1997 in forming a view as to his intention in October 1996, or whether he took it into account, if at all, only for the purpose of showing that the claimant had knowledge of the social security system and of the capital limits.  If the former is the case, the decision is erroneous in law in that adequate reasons were not given for rejecting the argument, while if the latter is the case, the decision is erroneous in law in that the tribunal refused or neglected to take into account a matter which should have been taken into account:  see R(IS) 11/99.
   

24.
It may be helpful if I explain in a little more detail why in my view the logical impossibility argument requires to be addressed.  It is not disputed that at the time of the transfer the claimant was in receipt of income support or jobseeker’s allowance (depending upon the exact date of the transfer).  At that point, the value of the Property would have been disregarded in determining his capital because under regulation 108 of and Schedule 8 to the Jobseeker’s Allowance Regulations, or regulation 46 of and Schedule 10 to the Income Support (General) Regulations 1987, there is to be disregarded “the dwelling occupied as the home”.  The claimant’s ownership of the Property was thus irrelevant to his existing claim and it is therefore very difficult to see on what basis he could be found to have had the necessary intention under regulation 113 (or regulation 52 of the Income Support (General) Regulations) in relation to that claim.  It is also very difficult to see how, in such circumstances, the transfer of the Property could be a fact material to the claimant’s benefit entitlement which he ought to have reported.  It is said, however, in the Secretary of State’s first appeal submission at p.82, as I understand paragraph 10, that the disposal was a change of circumstance which should have been reported as soon as reasonably practicable after its occurrence, although the original contention was that the disclosure should have been made on or as soon as possible after 6th October 1997.  The latter is in fact the basis on which the last tribunal proceeded.

25.
In order to support the overpayment decision on the basis of failure to disclose the transfer on or after 6th October 1997, the Secretary of State must show that there was an overpayment of benefit and that that overpayment was caused by the claimant’s failure to disclose, at that date, the fact that he had transferred the Property to his daughters a year earlier, so that regulations 113 and 114 were not applied when they should have been.  There was no overpayment unless the claimant made the transfer with the purpose specified in regulation 113.  So far as entitlement to benefit is concerned, that issue was concluded against the claimant a long time ago, but it is clear that when the original overpayment decision was set aside, it was envisaged that the question of the claimant’s intention in October 1996 would be reopened:  see the Secretary of State’s submission, paragraph 11, on p.82 and the terms of Mr. Commissioner Angus’s order at p.94.  This was on the basis that in order to determine whether disclosure by the claimant was reasonably to be expected, the tribunal had to make a finding on the question of intention.  Inherent in that approach is the assumption, which seems to me to be correct, that if a claimant deliberately deprives himself of capital for the purpose of improving a claim to a relevant benefit, he must be taken to know that that fact is material and that disclosure is reasonably to be expected (as that expression is to be understood in this context).

26.
It is well settled, primarily on the basis of the decisions on the comparable provisions of regulation 52 of the Income Support (General) Regulations, that to establish the necessary purpose a positive intention to obtain the benefit must be shown to be a significant operative purpose (R(SB) 40/85; R(SB) 9/91) and that that requires proof that the claimant in question actually knew of the capital limits (R(SB) 12/91).  Since it is unlikely that there will be direct contemporaneous evidence of purpose, it will usually be necessary to look at all the circumstances of the case to consider what inferences may properly be drawn (R(SB) 40/85).  That task is made more difficult in the present case by the fact that the transfer could only affect the claimant’s entitlement to benefit in conjunction with another change in his circumstances.  While he continued to occupy the Property as his home, it made no difference to his entitlement whether the capital was actual or notional, because it fell to be disregarded in any event (since regulation 113(6) incorporates the disregard provisions as part of incorporating the valuation provisions generally).  The transfer would at first sight have a relevant effect only if the claimant were to move out of the Property, so that if he still owned it, it would form part of his actual capital.  Regulation 113 would then potentially step in to make the value of the Property notional capital of the claimant  If the claimant had looked at the matter in this way, with the necessary knowledge of the benefit system, this would be at least one way in which he could have had the necessary purpose for regulation 113, while not affecting his immediate entitlement to benefit.  That is to say, the logical impossibility argument is not necessarily bound to be successful and one example of its possible failure is a case in which a person in the position of the claimant intended that the disposal of the capital asset should be just one of two or more steps.

27.
The problem with this for present purposes is that the matter does not seem clearly to have been put to the claimant on this basis, although such an approach may well underlie the notes at p.51.  This raises concerns about whether the rules of natural justice have been fully observed.  Further, even if the tacit assumption of the tribunal was that the claimant’s intentions must have extended to some such further step, the obligation to give adequate reasons required the tribunal to make that clear in the light of the express submission as to logical impossibility.  If he had done so, it would have been possible to consider whether the evidence relied on, and if necessary other evidence, was sufficient to justify such a finding as to the claimant’s intention.  As it is, the point cannot be considered, and clearly it is one on which oral evidence might cast some light.  

28.
It is also the case that the tribunal dealt very briefly with the question of the claimant’s knowledge of the capital limits.  Given his benefit history, it is clearly likely that he had had ample opportunity to be aware that the possession of some capital could affect claims to benefit.  His experience specifically as respects jobseeker’s allowance, however, was much more limited and the papers do not show how clearly the virtual identity of the relevant provisions as between jobseeker’s allowance and income support would have been brought home to him.  This point is to be considered against the background that his experience of the possession of a house free from mortgage was that it did not affect his right to income support.  The case is not one in which a capital asset had to be disposed of in order to establish entitlement to benefit in the first place and that should be borne in mind in considering the claimant’s knowledge.  It is also to be noted that the jobseeker’s allowance claim form asks specifically about proceeds of sale of a property (p.21), but there is nothing which seems expressly to cover assets given away.  There was no evidence before the tribunal of the terms of any accompanying notes current in October 1997 which might have cast light on the way in which the capital limits were explained at that stage and a simple assertion that the claimant was warned that savings in excess of £8,000 would disentitle him to benefit, even if accepted, does not deal with his point that when he had those savings in the form of the Property he was entitled to benefit.  In the light of the papers before me, I take the view that it would be helpful for the new tribunal to look more carefully at the issue of knowledge (which clearly has a very substantial bearing on the assessment of the claimant’s purpose) than might be necessary in many cases.

29.
I should, however, make clear that although I have found it necessary to set aside the tribunal’s decision, there is force in his criticism of the claimant’s evidence.  The original residence story was plainly not compelling, given the fact that after nearly a year only one of the three daughters had returned to the United Kingdom and she was not in fact living at the Property.  It was quite unclear why the transfer had been made at the point when it was made.  Matters were not improved by the fact that although the daughters were said to have no family or friends with whom they could stay, the claimant himself has relied on the support of friends and relatives (p.56) and apparently told the last tribunal that 85, Dunstall Hill was owned by one of his daughters.  As time has passed, much greater reliance has come to be placed on the indebtedness story, which, as most recently presented, faces the many difficulties identified by the last tribunal.  This produces a somewhat unfavourable impression which is reinforced by the apparent absence of any real attempt to establish the value of the Property, although that was a matter heavily relied on by the claimant.  I note also that on his original claim form (p.2) the claimant stated that he had not claimed any other benefits in the last three years, (examples having been given of relevant benefits which included jobseeker’s allowance and income support).  That answer appears plainly wrong and one is tempted to infer that the claimant did not want his previous claim documentation to be examined.  He also omitted to answer the question on p.10 asking how he had supported himself over the past year if he had not worked.  This omission invites a similar inference.  It will of course be for the new tribunal to consider what inferences it thinks fit to draw in the light of all the material before it, including any evidence by the claimant relevant to the above points, but those are points which the tribunal may wish to have in mind.

30.
For the reasons I have given, I set aside the decision of the tribunal held on 6th June 2001 and remit the matter to be heard by a new tribunal.  I direct that:

(1)
the Secretary of State should prepare a fresh submission for that tribunal which should address the logical impossibility argument and should adduce formal documentary evidence of the value of the Property in October 1997 and the applicability of regulation 114 to the amount of any notional capital the claimant may be found to have had.  (The Secretary of State is not to be constrained in the manner in which the logical impossibility argument is addressed by anything said above as to a possible answer.)  If possible, the Secretary of State should produce documentary evidence of any notes alleged to have been supplied to the claimant which would explain the capital limits and bear upon the question whether a disposal of property made considerably earlier should be disclosed;

(2)
the Secretary of State should send a copy of the fresh submission to the claimant in sufficient time before any new hearing date to enable the claimant reasonably to consider the evidence of value of the Property and to decide whether he wishes to obtain his own formal valuation evidence;

(3)
the tribunal is at liberty to disregard any evidence of the claimant as to valuation which does not include an adequate description of the Property (or an acceptance of a description put forward by the Secretary of State) and the claimant’s own estimate of its value in October 1997.

The claimant would be well advised to continue to enjoy the benefit of representation in relation to his claim and the tribunal is likely to be assisted if the Secretary of State is also represented at the hearing.


(Signed)




Deputy Commissioner



23rd September 2003

1
CJSA/3937/2002


