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DECISIOiifS OF THE COi>Ii>IISSIONER

1. I heard these three appeals together because they all raise questions about the

entitlement of people employed in schools to income support or jobseeker s allowance during

the school holidavs. The claimant in CIS/1118/97 appeared in person. The claimant in

/3216/97 and CJSA/3218/97 was ~~p~~~~~t~d by Mr David . Forsdick of Co
instructed by Mr Laurence Gluck of Unison. The adjudication officers were represented by
Ms Claire. Robinson of Counsel. instructed, by the Solicitor -:to the:Deparunents of Social'':-.'i~"

"

Security and Health.

CIS/I I
I8/9'n

this case. the claimant's wife was employed in a primary school to assist pupils
v ith special educational needs. She was employed under two contracts, each with a fixed

term from 1 September 1995 to 31 August 1996, one for classroom duties and one for lunch-

time supervision. Any further appointment depended on the needs of pupils in the school and

in fact there were further appointments, although for fewer hours.

3. Under her first contract. she worked as a special educational needs welfare assistant

for 23 hours a iveek during term time and was paid a proportion of a salary for a full-time

employee (expected to work 37 hours a week throughout the year), calculated as follows:-
I

23 hours x 44 weeks x X9.906= K5,210.43.
37 hours x 52 weeks

The 44 weeks were made up of 38 weeks term. 4 weeks annual leave and 2 weeks -statutory"

holidays. Her salary was paid in 12 equal monthly instalments.

4. Under her second contract. she worked as a special educational needs supervisory

assistant and was paid a weekly wage of F24.15 in respect of 6 hours 15 minutes per week

during term-time. Under this contract she was also paid for 4 weeks annual leave and 2

weeks "statutory" holidavs and, in addition, she received 8 weeks "retainer pay" at the rate of
half the normal weekly pay. She was paid weekly during terms. On 18 July 1996, she

received f151.58.representing X69.68 basic pay (nearly three weeks'ay, presumably taking

her up to the end of the term). f59.64 holiday pay and F22.36 holiday retainer.

The claimant claimed income support on 22 July 1996. He had last worked on

2 July 1996 and his wife's school summer holidays had just begun. The adjudication officer

decided that he was not entitled to income support because his wife was in remunerative

employment. On 12 November 1996; the Colchester social security appeal tribunal dismissed

his appeal.

CIS/I I I8/I991. CIS/33 I 6/97 and C.IS:V33I8i9~



CIS/3 2 I 6/9:

6. ln this case, the claimant was a special needs assistant employed in a junior school to
provide support for children with special educational needs. His hours of work were defined

by reference to the statements of special educational needs of the particular children he v..as

assisting (amounting to 20 hours per week at the material time) and he was paid by the hour.

He submitted a monthly return. detailing the hours worked and, on the basis of that return. he

was paid at monthly intervals. the amounts varying depending upon the hours worked from
month to month. His conditions of employment stated:-

;,rl. ">
f

school other than in:;..:."-'::::::~,

and other personal
As work is available only during the times the pupil attends
exceptional circumstances it is expected that holidays
commitments are arranged outside of normal working times."

-There is no entitlement to paid annual leave or special leave with the exception of
any statutory entitlement.

7. On 22 July 1996. at the beginning of the school summer holiday, he claimed income

support. An adjudication officer decided that he was not entitled to income support because

he was in remunerative work or. alternatively, his income was too high. He appealed but on

10 February 1997 the Doncaster social security appeal tribunal dismissed his appeal, finding

the claimant to be in remunerative work. In doing so, they rejected a contention bv the

claimant that he had a separate contract of employment for each term or each half of a term.

They acknowledged that, on 28 May 1996, a differently constituted tribunal had held that the

claimant had not been in remunerative employment when he had claimed income support

during the preceding Christmas and Easter holidays but they rightly did not regard themselves

as bound by that earlier decision.

CJSA/3218/97

8. Meanwhile, on 25 October 1996, the same claimant had claimed jobseeker's
allowance at the beginning of the school half-term holiday. Jobseeker's allowance had by

then replaced income support for those required to be available for work as a condition of
obtaining benefit. An adjudication officer again decided that the claimant was not entitled to

benefit because he was in remunerative work. The claimant appealed. The

adjudication officer sensibly asked the tribunal to.deal with the claimant's entitlement to

jobseeker's allowance down to the date of their decision so as also to deal with a claim he

made at Christmas 1996. On 10 February.1997, at the same time as dealing with the income

support claim, the Doncaster social security appeal tribunal decided that the claimant was in

remunerative work and was not entitled to jobseeker's allowance from 25 October 1996. I

presume that that decision v as also to be taken as covering the Christmas holiday.

The legislntion

9. By section 124(1)(c)of the Social Security Contributions and Benefits Act 1992, it is

a condition of entitlement to income support that neither the claimant nor his or her partner

should be engaged in remunerative employment. Regulation 5 of the Income Support

(General) Regulations 1987, as amended, provides, so far as is material:-

Cis/l i l8/1997. Cls/33 l 6/9 and CJSA/3318/97



(1) Subject lo tile Iollowirig pruvi~ions of this regulalion. foi the purposes of
[section 124(l)(c) of the 1992 Act] (conditions of entitlement to income
support), remunerative work is work in which a person is engaged. or. where
his hours of work fluctuate. he is engaged on average. for not less than 16 a
week being work for which payment is made or which is done in expectation
of payment.

(1A) In the case of any partner of the claimant paragraph (1) shall have effect as
though for the words '16 hours'here was substituted the words '24 hours'.

[This paragraph was introduced only from 7 October 1996 and is not strictly
relevant to these cases.]

(2) ( Subject to paragraph (3B), the number of hours for which a person is engoa~eds

. [ in work shall be determined-

(a) where no recognisable cycle has been established in respect of a
person's work, by reference to the number of hours or. where

those hours are likely to fluctuate, the average of the hours,
which he is expected to work in a week;

(b) where the number of hours for which he is engaged fluctuate,

by reference to the average of hours worked over-

(i) if there is a recognisable cycle of work, the

period of one complete cycle (including, where
the cycle involves periods in which the person
does no work, those periods but disregarding

any other absences);

(ii) in any other case, the period of 5 weeks
immediately before the date of claim or the date

of review, or such other length of time as may,
in the particular case, enable the person'

average hours of work to be determined more

accurately.

A person shall be treated as engaged in remunerative work during any period
for which he is absent from work referred to in paragraph (1) if the absence is

either without good cause or by reason of a recognised. customary or other

holiday.

(~A) A person shall not be treated as engaged in remunerative work on any day on

which the person is no maternity leave or is absent from work because he is ill.

Where for the purpose of paragraph (2)(b)(i), a person's recognisable cycle of
work at a school, other educational establishment or other place of
employment is one year and includes periods of school holidays or similar

CIS/I I IS/I997, CIS/33I6r97 rand CJSA/33 I 8/97



vacations during which he does not work. those periods and any other periods
not forming part ot such holidays or vacations during i~hiciI he is noI reqUired
to work shall be disregarded in establishing the average hours for which he is
engaged in work.

(5) A person who was. or v as treated as being, engaged in remunerative work and

in respect of that work earnings to which regulation 35(1)(b) to (d) and (i)
(earnings of employed earners) applies are paid shall be treated as engaged in

remunerative work for the period for which those earnings are taken into

account in accordance with Part V.

(6)

(7)

Section 1(2)(e) of the Jobseekers Act 1995 and regulations 51(1)and (2) and 52(1) and (3) of
the Jobseeker's Allowance Regulations 1996 make similar provision in respect ofjobseeker s

allowance. the structure of the legislation being slightly different with consequential
differences to its wording, but the practical effect being exactly the same. For simplicity, I

shall refer only to the income support legislation in this decision except where the context
does not permit that.

10. In each of these cases, the local adjudication officer decided that regulation 5(2)(b)(i)
and (3B) applied and that by virtue of that provision the special educational needs assistant

was to be regarded as working for not less than 16 hours a week and, therefoie, as being in

remunerative work by virtue of regulation 5(1). Furthermore, in CIS/1118/97 and

CJSA/3218/97, it was submitted that regulation 5(3) had the effect that the special
educational needs assistant was to be regarded as still being in remunerative work during the

school holidays. In contrast, in CIS/3216/97, the adjudication officer decided that

regulation 5(3) had no application and that it was regulation 5(2) that had the effect that the

claimant remained in employment during periods of no-work. The Doncaster social security

appeal tribunal hearing the two appeals in CIS/3216/97 and CJSA/3218/97 were referred to

R(IS) 8/95 and R(IS) 7/96 but did not remark on the differing reasoning of the two

adjudication officers regardin'g regulation 5(3).

11. Before me. the adjudication officers have taken an entirely different approach. In the

l light of CIS/521/94 and CJSA/3816/97, it is submitted that the special educational needs
: assistants were to be regarded as engaged in remunerative work only during term time and

any additional period added in by virtue of regulation 5(3) and that, followin IS/14661/96,
only that part of school holidays which were holidavs(fforgthe claiman fell within

regulation 5(3). In the light of those authorities, Ms Robinson submitted that the
claimants'ppeals

should be allowed save, possibly, in respect of Bank holidays. Mr Forsdick

supported that approach although he submitted that the Bank holidays were not holidays in

respect of his client.

CIS/I I IS/l997. CIS/3316/9". and CJS;V33I8/97



1". I broadly accept the conclusion t'or which the parties argue but I am not convinced b~

the reasoning behind CIS'5 'I!94 and CJSA//38 id/97 v hich seems to me to contiict with that
of earlier reported decisions ot Commissioners and. indeed. with each other. As this is an
area that causes great difficulties. I consider that I should not add to them by papering over
the conflicts in reasoning but should explain why I prefer the reported decisions to the
unreported ones.

The cases

13. It is important to bear in mind that, of the cases to which I have been referred. only
CJSA/3816/97 was decided under the legislation as it now stands in the context of a person::
working in a school. R(IS) 15/94. R(IS) 7/96. CIS/521/94 and CIS/14661/96 vvere.:all.-

. decisions given in respect of periods before regulation 5(3B) was introduced and.;,indeed. that.
paragraph was inserted for the very. purpose of reversing the effect of R(IS) 15/94 .'::R(IS)8/95

'as

not decided in the context of a person working in a school at all.

14. R(IS) 8/95 concerned an industrial worker on short-time. He was originally
contracted to work 37 hours a week. Under the short-time working arrangements he was
liable not to work at all in alternate weeks. It was held that regulation 5(2) applied. that the
claimant wm working an average of 18!.'=hours a week when he worked for 37 hours in one
week and not at all in the other week and that he was not entitled to income support in the
v eeks in which he vvas not working. No question of holidays arose.

15. I (IS) 15/94 the claimantss wife was employed as a school receptiorust, being paid
f4.32 per or 22'/ hours per week in term time only and. in fact, the number of hours
she worked each week in term fluctuated (and there was provision for work during school
holidays to be arranged with the school secretary). The Commissioner foilowed CIS/261/90
in regarding there to be a recognisable cycle of work so that regulation 5(2)(b)(i) applied.
However. in CIS/261/90s the Commissioner had held that school holidays did not come
within the expression 'eriods in which the person does not work". He had taken the view
that they were -recognised, customary or other" holidays falling within regulation 5(3) and
were to be excluded from the cycle for the purpose of calculating the average. In
R(IS) 15/94, the Commissioner rejected that approach. He agreed that school holidays were
-recognised, customary or other" holidays within regulation 5(3) but he held that
regulation 5(3) had no bearing on what was meant by "periods in which the person does no
work" in regulation 5(2)(b)(t). He drew a distinction between ad hoc holidays (for which a
contract made no specific or advanced provision) and school holidays which were 'quarely
within the v;ords 'where the cycle involves periods in which the person does no work'" (h~i

emphasis). Thus the average hours the claimant's wife worked had to be calculated by
dividing the total number of hours worked in the year by 52 rather than by the number of
v eeks of school term. This brought her below the requisite number of hours end so the+
claimant was entitled to income support during the school terms.

16. R(IS) 15/94 was applied in R(IS) 7/96 which also involved a term-time claim. The
claimant in R(IS) 7/96 had a contract like one of the two contracts in CIS/1118/97 before me.
She worked in a school for 20 hours a week for 38 weeks of the year but was paid for 44
weeks. The remaining eight weeks of school holidays were unpaid. It was argued by the

adjudication officer that the claimant was to be deemed to be working 20 hours a week during

CIS/i l l8/199":. CIS/33l6/97 and C lS V3o18/97



the six weeks paid holiday so that she was to be regarded as working for 0 x 44 ive-l;s =
880 hours a year which produced an average of just over 16 hours a weel;.
Commissioner rejected that submission and held that the claimant was to be regarded as
working for '0 hours a week only tor 38 weeks so that the average. calculated over the year
was under 16 hours a week.

17. [n CISi521'94. the claimant worked in the school for 32 hours per week for 40 weeks
a year and had 4 weeks paid holiday. She also worked in a different capacity for 5 hours a
week throughout the year (subject. presumably, to holidays). It v as clear. therefore. that even
averaging the hours worked over a whole year, the claimant worked for more than 16 hours a
week. The question was whether she was nonetheless entitled to income support during the
school holidays. The Commissioner said:-

e 'w<+P

-....section 124(1) of the 1992 Act contemplates that a person shall be disentitled to,'",';.',,".-

income support. if he is 'engaged in remunerative work'the Commissioner s ''„=„,,-'.";

emphasis] and regulation 5(1) and (3) indicates that what is involved is 'work . The
first question that has to be asked therefore [is] whether the claimant was in fact at
work'uring the school summer break i.e. from 23 July 1993 to 5 September 1993.

Clearly on the evidence in this case the answer is no. She had no duties. nor was she
even required to be in any sense 'on call'. Consequently she does not come within
paragraph (1) of regulation 5. However, paragraph (3) of regulation 5 contains two
situations in which a person 'shall be treated as engaged in remunerative work during
any period for which he is absent from work referred to in paragraph (1) . The only
circumstance in that paragraph that is relevant here is if the absence from work is by
reason of a recognised, customary or other holiday.'t is only if that exceptidn
applies to deem this particular claimant to be at work during the summer break that
one need then turn to the calculation'rovisicns of paragraph (2) of regulation 5.
Much of the confusion in this and other cases has been caused by proceeding straight
from paragraph (1) to (2) of regulation 5 overlooking the fundamental fact that
paragraph (2) has no application unless the person is first established to be engaged in
remunerative

cwork

during the week or weeks for which income support is claimed.
(See fR(IS) 15/94], paragraphs 14 and 15). In this case, it is only if a person'
absence from work is found to come within paragraph (3) of regulation 5 that there is
any need to resort to the provisions of paragraph (2)."

He then decided that the relevant days of school holiday were not days of holiday for the
claimant for the purpose of regulation 5(3) and so coacluded that the claimant was entitled to
income support during that school holiday. In CIS/14661'96, I too held that not all days of
school holiday were days of holiday for the claimant falling within regulation 5(3). It v as not
argued before me that regulation 5(1) and (2) operated to disentitle the claimant from benefit
during the Christmas break.

18. In CJSA,'816/977, the claimant was a laboratory assistant employed for 37 hours a
week for 42 weeks a year. She claimed jobseeker's allowance during a half-term holiday.
The Depuy Commissioner distinguished CIS/521/94 on the ground that the two cases arose

under different legislation but it was common ground before me that, in truth, the

Deputy Commissioner differed from the Commissioner deciding CIS/521/94 in his approach.
He said:-

CIS/I I l8/199 .CIS/32l6i9: and C.ISAi32 III/9".



21.....Regulation 5 it l ) [oi ihe i996 Regulations - equi~alen«o re ui~tiun 5i I j
of the 1987 Regulations] detines remunerative work in terms of the number of hours
of work on which the claimant is engaged. Regulation 51(2) [equivalent to regulation

5(2) and (3B) of the 1987 Regulations] makes provision for calculating the number of
those hours. It is impossible to apply regulation 51(1) without taking regulation 51(2)
into account in those cases that are covered by its provisions. Regulation 51(l) does
not lay down a requirement that is independent of and distinct from the remainder of
that regulation. nor is it a precondition for the application ot regulation 51(2).
Regulation 51(1) is defined in terms of and dependent upon the application of the
remainder of the regulation. In the cases covered by regulation 51(2). that paragraph
must be considered and applied in order to apply regulation 51(1).

22..Regulation 52(1) [equivalent- to regulation 5(3) and (3A) -of:the 1987.:
Regulations] provides that a person who is otherwise engaged in remunerative work is
to be treated as remaining so in the circumstances covered by the condition specified
in that paragraph. The effect of this provision is that the claimant is deemed to be in
remunerative work as defined by regulation 51(l) and there is no scope or need to
refer to the calculation provisions of regulation 51(2)."

However, he agreed that the provision equivalent to regulation 5(3) of the 1987 Regulations
applied only to holidays in relation to the claimant and he observed that the provision
equivalent to regulation 5(3B) of the 1987 Regulations required periods of school holidays to
be disregarded for the purpose of calculating the number of hours in which the claimant is

engaged in work. He continued:-

- 25. This leaves the question: over what period is the claimant considered in Iaw to
be engaged in work for the number of hours so calculated? The legislation v ould be
very much better if it were to include a provision dealing expressly with this question.

26. The legislation has to be interpreted as a whole. Regulation 52(1) provides for
a person who is absent from remunerative work without good cause or while on
holiday to be treated as in remunerative work during that period. The existence of that

provision shows that otherwise the claimant would not be in remunerative work under

the terms of regulation 51. It follows that the effect of regulation 51 is not that the
claimant is considered to be engaged in work for the particular number of hours
throughout. the whole of the cycle used to Calculate the number. Absences without

good cause and holidays at least must be excluded.

27. Regulation 51(2)(b)(i) and (c) [equivalent to regulation 5(2)(b)(i) and (3B) of
the 1987 Regulations] both exclude periods where a claimant does no work from the
calculation of the hours in which the person is engaged in work. Regulation 52(1)
provides for a person to be treated as in remunerative work during some but not all

such periods. In light of these provisions, the most sensible interpretation I can give
to the legislation is that the claimant is not engaged in remunerative work for any

period during which (i) she does not work and (ii) is not treated as being in

remunerative work under regulation 52(l).

Clsil l l8/l99:. Clsi3 l6P)7 and C.ISAi3ZIS/9"



"8. As the calculation is performed in relation to weeks and regulation 1(3)
defines a -v'eek" as a period of seven days. tne periods for v.nicn the claimant is not

engaged in remunerative work are any periods of seven days during which she does
no v ork at all."

He therefore reached a conclusion that was consistent v ith that reached in CIS'521'94 but

v;hich divas arrived at by a different route.

The resolution of the conflicts

19. I agree with the Deputy Commissioner who decided CJSA/3816/97 that the

Regulations make no provision as to the period over which a claimant is to be considered to
be erigaged in work for the number of hours calculated under regulation 5(I) and (2).,The;s„:'-

point did not really arise in R(IS) 15/94 or R(IS) 7/96 where it mm held that the claimant v,'as '.:=-'.

not engaged in remunerative employment even during term time. In CIS/521/94,"the ''.

Commissioner seems to have assumed that the claimant was engaged in remunerative work

only during the period when she was actually working, save insofar as regulation 5(3) might

operate to deem periods of holiday to be periods of remunerative works and in CIS/14661/96 I

implicitly made the same assumption. However, in CIS/521/94, the assumption vas made

against the background of the Commissioner's viev that regulation 5(2) did not come into

play unless the claimant was actually working at the relevant time and I agree with the

criticism made in CJSA!3816/97 of that part of the reasoning in CIS/521/94. Furthermore. i

the conclusions reached in CIS/521/94 and CIS/14661/96 are inconsistent with R(IS) 8/95,
where the Commissioner assumed that the claimant was to be treated as engaged in

remunerative work throughout the whole two week cycle over which the average number of
hours v'as calculated. On reflection. I consider that, despite the lack of reasoning on this

point, R(IS) 8i 95 is to be preferred to CIS/521/94 and CIS/14661/96. I find it very difficult to

see why, if one has to average the number of hours over a period that includes periods of
no-work. the resulting decision that the person is, or is not, in remunerative v ork should not j

apply to the whole period. including the periods of no-work.

20. However. although I consider CIS/521/94 and CIS/14661/96 to have been v Tongly

decided on the legislation as it existed at the dates material to those cases. regulation 5(3B) .

has now been introduced to reverse the effect of R(IS) 15/94 by, as the Deputy Commissioner

put it in CJSA/3816/97, ensuririg that the number of hours a claimant works during term time

is -not diluted" by bringing into account periods of Do-work during school holidays. In my

viev, it follows that any decision that a claimant is eIigaged in remunerative work because the

number of hours v orked during school terms is no less than 16, applies only durin~ the

periods of the terms. This is effectively the conclusion reached in CJSA/i816/hfy~ut l have

reached it by a different path and u'ould reformulate the test proposed by the

Deputy Commissioner at the end of paragraph 27 of his decision because his formulation is

inconsistent with R(IS) 8/95. A better statement of the lav is that a person is engaged in

remunerative work during any part of a cycle of work taken into account in establishing the

average hours for vhich he or she is engaged in work, except during periods when on

maternity leave or when absent from work because of sickness.

CIS/I I I8/I 99 r. CIS/33 I 6/97 attd CJSAI3s18/99



'71. Therefore. unless either regulation 5(3) or regulation 5{5') may be said to applv, it
would follow that a person to iihom regulation 5{38 ) appiies is not to be regarded as en~a~ed
in remunerative work during school holidays.

Holidays and regulation 5C3j

lt is. I think. generally accepted that dicta in R(IS) 15/94 and R{'IS) 7/96 to the etfect
that the whole of school holidays are -recognised. customary or other" holidays for school
ancillary workers are wrong and that the approach in CIS/521'94, CIS/14661/96 and
CJSA/3816/97 on this point is to be preferred. However, this gives rise to a number of,
practical difficulties for such workers because isolated days of holiday such as Bank holidays
may be identified. This does not matter much for other classes of workers because any day of

. holiday will be surrounded by days of remunerative:work and-so the claimant vill-clearly
be'egardedas engaged in remunerative work for ihe whole of the'week in which the holiday:,

falls. But how does one treat an isolated day of holiday surrounded by a number of de s of,
no-work that are not periods of remunerative work at all ".

23. It seems to me that the answer is that one ignores such a day of holidav. In relation to
unemployment benefit. which was considered on a daily basis, the question was whether a
particular day was a day of unemployment. Subject to very limited exceptions, if a person
worked on a single day that was not a day of unemployment and so no benefit was paid in
respect of that day. A day of holiday was regarded as a day of emplovment. By contrast,
income support and jobseeker s allowance are weekly benefits and the fact that the claimant
works does not disentitle him or her from benefit unless the work is for at least 16 hours in
the week. It was held in R(IS) 7/96 that one cannot attribute a notional number of hours to a
day of holiday and I have no doubt that, had such attribution been intended, regulation 5(3)
would have so provided. Regulation 5(3) does not operate by deeming any day of holiday to
be a day of remunerative employment for the simple reason that the weekly nature of the
benefit does not admit to there being such a thing as a single day of remunerative
employment. As was noted in R(IS) 15/94, regulation 5(3) can only come into play in respect
of a holiday falling within a period of remunerative employment. If a person normally works
only, say, 15.hours a week and so is entitled to income support, he or she is not disentitled
during periods of holiday. That is why regulation 5(3) applies only in respect of a period for
which the person is absent from work -referred to in paragraph (1)". As I am of the view that
a person to whom regulation5(3B) applies is not, by virtue of regulation 5(1) and (2),
engaged in remunerative work during any periods af school holidays or other periods when
he or she is not required to work. it follows that section 5(3) does not require such a person to
be treated as being in remunerative work on any day or days of holiday falling within the
school holidays or other periods when he or she is not required to work.

Income and remclation 5(5)

24. Earnings from employment in a school are potentially relevant during the school
holidays for two reasons. Firstly, the income may reduce, or remove entirely, any entitlement
to income support or jobseeker s allowance even if the claimant is not to be regarded as
engaged in remunerative work. Secondly, if the earnirigs fall within regulation 35(1)(b) to (d)
and (i) of the 1987 Regulations (or the equivalent provisions in regulation 98 of the 1996
Regulations), they may have the effect that the claimant is to be regarded as bei ng in

',';,';.'..-"ii,'!'-i4CfS/i l18/l99". Cls/33I6I'97 and CJS,V3'1S/97



remunerative work by virtue of regulation 5(5) (regulation 5 (3) of the 1996 Regulations) and
so disentitled to benefit wha 'vcr:he level of thc a;.ings.

In CIS/3216/97. the adjudication officer calculated the claimant s earnings over a
~ ear. applving regulation 32(6) of the 1987 Regulations. and came to the conclusion that his
income exceeded his applicable amount throughout the year. It is clear that the same result
would have been reached had his earnings been calculated on a monthly basis looking at each
monthly pay slip. The claimant's jobseeker s allowance claim form shows no change in his
circumstances and so the adjudication officer would have reached the same conclusion in
CJSA/3218/97 had the claimant's income been considered.

ant was still to be
did not consider

h 1 of Schedule 6
the calculation of

26. However. the adjudication officer had taken the view that the claim
treated as engaged in remunerative work in any event and so he or she
paragraph 1 of Schedule 8 to the 1987 Regulations (equivalent to paragrap
to the 1996 Regulations) which provides that there shall be disregarded in
earnings-

"In the case of a claimant who has been engaged in remunerative work as an
employed earner .....-

(a)

(b) where-

(i) the employment has not been terminated, but

(ii) the claimant is not engaged in remunerative work.

any earnings in respect of that employment except earnings to which
regulation 35(1)(d) and (e) applies; ....."

Regulation 35(1)(d) applies to "any holiday pay" (with an immaterial exception) and
regulation 35(1)(e)applies to "any payment by way of a retainer".

27. The claimant in CIS/3216/97 and CJSA/3218/97 had no holiday pay or retainer. The
effect of regulation 5(1), (2) 'and (3B) was that he was to be regarded as being engaged in
remunerative work during the school terms but not Ne school holidays (including half-term
holidays), even though, as the tribunal found, his employment had not been terminated.
Consequently, paragraph 1(b) of Schedule 8 applied to him and all his earnings fell to be
disregarded during the school holidays so that regulation 5(5) had no application in his case.

28. The position in CIS/1118/97 is more complicated. By virtue of regulation 23(1) of the
1987 Regulations, the reference in paragraph 1 of Schedule 8 to 'he claimant" includes a
reference to a claimant's partner. Under her first contract, the claimant's wife was paid in

respect of 6 vt,.eeks holiday out of the 14 weeks of school holidays but her salary was paid in

twelve equal monthly instalments. There is no suggestion of a retainer within regulation

35(1)(e) and I do not consider it to be possible to regard any specific proportion of the

relevant monthly payments as being -holiday pay", for two reasons. Firstly, the phrase
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-holiday pay" normally reters to a discrete payment made at the time of the holida
Seconaly. an artiticial element ot holiday pay" could only be identitied by apportioning tne
salary evenly over a whole year (because. as Ms Robinson rightly conceded having heard the
claimant s evidence. it is not possible to identify any particular period of 6 weeks as bein< a
holiday for the claimant's wife) and it seems very unlikely that paragraph 1(b) would have
been drafted in the way it was if the legislator had intended that all salaried employees were
not only to be excluded from the scope of the subparagraph altogether but were also. through
the combined operation of that subparagraph and regulation 5(5), to be excluded entirely from
the scope of income support. I do not consider that it can have been intended to exclude a
person from entitlement to benefit for periods totalling 14 weeks when he or she receives pay
in respect of only 6 of those weeks. I appreciate that the consequence in the present case is

'hatthe claimant is not excluded for any weeks, but this is merely a continuation of the
problem that long existed in relation to unemployment benefit. „Ifa particular period of the .
school holidavs could be identified as a holiday for the claimant; the claim'ant v as disentitled+
for that period; otherwise the'claimant was not disentitled for any part of the school holidays -:

even if his or her pay contained an element in respect of holidays (see paragraph 15 of
'IS/14661/96).Accordingly. there was no income to be taken into account in respect of the

first of the claimant's wife's contracts.

29. The claimant s wife undoubtedly received both holiday pay and a retainer under her
Isecond contract. However, that contract was for only 6 /~ hours per week and there arises the

question whether her earnings under that contract were from -part-time employment" in
which she had ceased to be engaged (even though the employment had not been terminated)
before the date of claim. If so. only the retainer would be taken into account as income. the
rest, including the holiday pay, being disregarded under paragraph 2 of Schedule 8. By
paragraph 16 of Schedule 8. - part-time employment'eans employment in which the
person is not to be treated as engaged in remunerative work under regulation 5 or 6'. lt is
true that the claimant's wife was. by virtue of both her contracts, engaged in remunerative
work before the date of her claim. but work under her second contract alone would not have
amounted to remunerative work under regulation 5 or 6 and, perhaps more importantly, the
only other earnings that might otherwise have fallen to be taken into account at the material
time were to be disregarded under paragraph 1 of Schedule 8. I can see that it might be
necessary to aggregate the hours of employments in respect of which a person was receiving
earnings that were not disregarded under paragraph 1 but, where the only relevant earnings
are based on 6'/4 hours per week. I do not think that the fact that the claimant's wife had
another employment at the time she was engaged in the employment from which those
earnings were derived can be of any relevance. Accordingly, the only income to be taken into
account in respect of the claimant's wife s second contract was the retainer, which will. itself,
be partially disregarded, as all earnings are.

Conclusion

i0. In CIS/1118/97, I allow the claimant's appeal. I set aside the decision of the
Colchester social security appeal tribunal dated 12 November 1996 and I substitute my own
decision which is that the claimant's wife was not in remunerative work from 22 July 1996
and that the claimant v as therefore entitled to income support from that date on the basis that
the only part of her earnings to be taken into account was the retainer paid under her second
contract.
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3 1. in CIS/'3 16/'97 anQ CJSA/'3: i /J/'9 /. I allow both of the claiinant's appeals. I set aside
the decisions of the Doncaster social security appeal tribunal dated 10 February 1997 and I

substitute my own decisions which are that the claimant was entitled to income support or, as
the case may be, jobseeker s allowance during the holidays in respect of which he claimed,
v ithout any ot his earnings being taken into account.

32. In the unlikely event of there being anv further dispute in any of the cases. the matter
should be referred back to me or to another Commissioner.

33. I will add that, while these results are doubtless satisfactory from the points of view of
the two claimants before me. I am not sure that. the approach I have felt obliged to take is
wholly desirable when viewed from a wider perspective and I very much douot that it was
what was intended when regulation 5(3B) was introduced. I therefore suspect that there v ill;::.,';--';

be further legislation in this field. I do not envy the draftsman his or her task because the
wide variety of arrangements under which those working in educational establishments aie
employed makes it difficult to produce legislation that is both simple to apply and fair as:
between claimants in slightly different circumstances. One approach that might be worth

considering as being both administratively simple and fair would be to revoke regulation

5(3B) (so as make effective for both school terms and school holidays any decision that a
person was, or was not, engaged in remunerative work and, to that extent, to restore the effect
of R(IS) 15/94) but at the same time to legislate to deem a person to be working for his or her

normal, or average, number of hours for the number of weeks of holiday for which he or she

is paid (so as to reverse the effect of R(IS) 7/96). There are doubtless other approaches that

might equally well be taken.

M. ROWLAND
Commissioner

24 February 1999
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