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Decision

1.
I allow this appeal. The decision of Eastbourne Appeal Tribunal given on 13 December 1999 is erroneous in law and I set it aside. I give the decision which the tribunal should have given namely that:

The claimant is not entitled to reduced earnings allowance from and including 4 December 1998 because she had not been continuously entitled to that benefit from 1 October 1990 to 3 December 1998.

Background to the appeal

1. This is an appeal by the Secretary of State against a decision of Eastbourne Appeal Tribunal which held that the claimant was entitled to reduced earnings allowance from and including 4 December 1998. Leave to appeal was granted by a District Chairman of The Appeals Service on 23 June 2000. The claimant has requested that there be an oral hearing of this appeal but I have decided to refuse that request under regulation 23(2) of the Social Security (Commissioners Procedure) Regulations 1999 because I am satisfied that the proceedings can properly be determined without such a hearing.

2. The facts are not in dispute. The claimant suffered a back injury in an industrial accident the course of (arising out of) her employment as a staff nurse on 23 April 1988. As a result of that accident she was assessed as 10% disabled from 6 August 1988 for life. On 28 November 1998 she claimed reduced earnings allowance which was awarded at the maximum rate from 6 November 1988 to 8 June 1989. After that date, by virtue of a series of awards, she continued to be entitled to the maximum rate of reduced earnings allowance without a break until 15 October 1996. However, when the final award in that series came to an end, the claimant did not immediately renew her claim for reduced earnings allowance. She explained later that this failure was motivated by a desire to return to work and end her dependency on benefits. Unfortunately, her attempt to return to work proved unsuccessful and the claimant wrote to the Benefits Agency in January 1999 indicating that she wished her entitlement to reduced earnings allowance to re-commence. In response to enquiries from the Benefits Agency she stated that she wished to claim with effect from 4 December 1998 which was, of course, well within the three month time limit for claiming reduced earnings allowance established by paragraph 5 of Schedule 4 to the Social Security (Claims and Payments) Regulations 1987. However, on 2 September 1999, the Decision Maker refused the claim on the basis that the claimant had not been continuously entitled to reduced earnings allowance since 1 October 1990. The claimant appealed against that decision on 13 September 1999.

3. It is also not in dispute that, on these facts, the only issue in this appeal is the correct interpretation of paragraph 11 (and in particular sub-paragraph (2)) of Schedule 7 to the Social Security Contributions and Benefits Act 1992. Paragraph 11 sets out the conditions of entitlement to reduced earnings allowance and states, so far as is relevant to this appeal:

“Reduced Earnings  Allowance
11.—(1) Subject to the provisions of this paragraph, an employed earner shall be entitled to reduced earnings allowance if–

(a)
he is entitled to a disablement pension or would be so entitled if that pension were payable where disablement is assessed at not less than 1 per cent.; and

(b)
as a result of the relevant loss of faculty, he is either–

(i)
incapable, and likely to remain permanently incapable, of following his regular occupation; and

(ii)
incapable of following employment of an equivalent standard which is suitable in his case,

or is, and has at all times since the end of the period of 90 days referred to in section 103(6) above been, incapable of following that occupation or any such employment;

but a person shall not be entitled to reduced earnings allowance to the extent that the relevant loss of faculty results from an accident happening on or after 1st October 1990 (the day on which section 3 of the Social Security Act 1990 came into force) [and a person shall not be entitled to reduced earnings allowance–

(i)
in relation to a disease prescribed on or after 10th October 1994 under section 108(2) above; or

(ii)
in relation to a disease prescribed before 10th October 1994 whose prescription is extended on or after that date under section 108(2) above but only in so far as the prescription has been so extended].

(2)
A person–

(a)
who immediately before that date is entitled to reduced earnings allowance in consequence of the relevant accident; but

(b)
who subsequently ceases to be entitled to that allowance for one or more days,

shall not again be entitled to reduced earnings allowance in consequence of that accident; but this sub-paragraph does not prevent the making at any time of a claim for, or an award of, reduced earnings allowance in consequence of that accident for a period which commences not later than the day after that on which the claimant was last entitled to that allowance in consequence of that accident.”

Sub-paragraph (2) is qualified in certain circumstances by sub-paragraph (3) but those qualifications are not relevant to this appeal. In particular, although—as the claimant points out in her written submission—paragraph 11(3)(b) contains a power for the Secretary of State to make regulations extending entitlement to reduced earnings allowance no such regulations have in fact been made either under that power or under its predecessor, section 59(1B)(b) of the Social Security Act 1975.

4. It is not disputed that the claimant meets all the conditions of entitlement to reduced earnings allowance that are set out in paragraph 11(1). However, as she was in receipt of reduced earnings allowance immediately before 1 October 1990, which is the date to which the words “that date” in sub-paragraph (2) refer, she is not entitled to reduced earnings allowance from 4 December 1998 unless she also meets the requirements of that sub-paragraph. In other words, the claimant needs to demonstrate that she did not “cease to be entitled” to reduced earnings allowance on any day between 1 October 1990 and 3 December 1998 even though from 16 October 1996 to 3 December 1998, a period of over two years, there was no extant claim for that benefit.

The tribunal’s decision

5. The claimant’s appeal was heard by the tribunal on 13 December 1999. The tribunal allowed the appeal. Its reasoning is set out with admirable concision in the chairman’s Statement of Reasons as follows:

“1.
There is no dispute on the facts of the case. The sole issue on the appeal concerns the meaning to be accorded to “entitled” in Contributions and Benefits Act 1992 Schedule 7 paragraph 11(2).

2.
In the context, there are two possible constructions which may be summarised briefly as:

(a)
“entitled” means that an actual claim has been made for the relevant period; or

(b)
“entitled” means that the surrounding background facts enable or justify the making of a claim.

3.
Meaning (a) represents the view of the Adjudication Authority, whereas meaning (b) represents the view of the Appellant …

4.
No binding case law on this point was cited by either party to the appeal. The tribunal therefore has to decide the matter of its own volition.

5.
The tribunal prefers meaning (b) to meaning (a). Meaning (b) is in their view in better accordance with the intrinsic meaning of the verb “entitled”. … therefore the common-sense conclusion follows that [the claimant] meets the statuary (sic) entitlement.”

6. For the reasons I give below, that decision is plainly and unarguably incorrect in law and must be set aside.

The need for a claim

7. Although no case-law was cited to the tribunal, the issue before it was not one which was free of authority. In Insurance Officer –v– McCaffery [1984] 1 WLR 1353 (HL) the House of Lords decided that, in the absence of an express provision to the contrary, a person who satisfied the conditions of entitlement to a benefit was “entitled” to that benefit even though he or she had not made a claim for it. If the law as declared in McCaffery had remained unchanged, the tribunal’s decision in this appeal would have been wholly correct. However, that law did not remain unchanged: with effect from 2 September 1985 Parliament amended the Social Security Act 1975 by inserting a new section 165A the purpose of which was to reverse the McCaffery decision. That section was subsequently consolidated by section 1 of the Social Security Administration Act 1992 which states:

“Necessity of Claim
1.—(1) Except in such cases as may be prescribed, and subject to the following provisions of this section and to section 3 below, no person shall be entitled to any benefit unless, in addition to any other conditions relating to that benefit being satisfied—

(a)
he makes a claim for it in the manner, and within the time, prescribed in relation to that benefit by regulations under this Part of this Act; or

(b)
he is treated by virtue of such regulations as making a claim for it.”

The “following provisions” of section 1 do not relate to reduced earnings allowance,  section 3 relates to bereavement benefits only and the cases which have been prescribed as exceptions to section 1 are listed in regulation 3 of the Social Security (Claims and Payments) Regulations 1987 and are not relevant to this appeal. There are no regulations which treat the claimant as having made a claim for reduced earnings allowance between 15 October 1996 and 3 December 1998 for the purposes of paragraph (1)(b).

9.
The Social Security Administration Act 1992 is part of the same consolidation of social security law as the Social Security Contributions and Benefits Act 1992. Unless the context clearly requires a different interpretation, words in the latter bear the same meaning as in the former. “Entitled” in section 1(1)(a) of the Administration Act means the same as it does in paragraph 11(2) of Schedule 7 to the Contributions and Benefits Act. It follows that to be “entitled” under paragraph 11(2), the claimant would have had to have made “a claim for it in the manner, and within the time, prescribed in relation to that benefit by regulations”. As it is common ground that there was no claim between 15 October 1996 and 3 December 1998, the Secretary of State’s appeal must succeed.

10.
As I have allowed the appeal on this ground, I do not need to consider the other submissions made on behalf of the Secretary of State to the effect that having found in the claimant’s favour, the tribunal erred in law by not proceeding to make an award of reduced earnings allowance.

11.
Finally, I should add that in reaching my decision I have taken careful account of all the written submissions made on behalf of the claimant. It is suggested, without giving reasons why, that her case may be assisted by the exceptions to paragraph 11(2) contained in paragraph 11(3) or by the exceptions to the rule on the necessity for a claim in section 1. I have considered each of those exceptions and they do not apply in the claimant’s case.

12.
It is also said that the decision of Commissioner Rice in CI 356 1994 (which is relied on by the representative of the Secretary of State) can be distinguished and does not apply to the claimant because (unlike the Appellant in that appeal) the claimant’s disablement assessment has always been for life. However, a lifetime disablement assessment does not necessarily entail an award of reduced earnings allowance for life. Sub-paragraphs (8) & (9) of paragraph 11 state:

“(8)
Reduced earnings allowance shall be awarded–

(a)
for such period as may be determined at the time of the award; and

(b)
if at the end of that period the beneficiary submits a fresh claim for the allowance, for such further period, commencing as mentioned in sub-paragraph (2) above, as may be determined.

(9)
The award may not be for a period longer than the period to be taken into account under paragraph 4 or 6 of Schedule 6 to this Act.”

The reference in sub-paragraph (9) to paragraphs 4 and 6 of Schedule 6 is to the period of the disablement assessment. Under sub-paragraph (9) the award of reduced earnings allowance may not exceed the period of that assessment but there is no obligation make an award for the whole of that period. On the contrary, it will often be appropriate to make a much shorter award, not least because the amount of the award is (under sub-paragraph 10) to be “a rate determined by reference to the beneficiary’s probable standard of remuneration during the period for which it is granted” and that standard of remuneration may well fluctuate (as indeed it would have done in this case when the claimant returned to full-time work for a period). In my judgment, Commissioner Rice’s decision is relevant to this appeal because the determinative point in it is that entitlement to reduced earnings allowance had come to an end. That can occur for a variety of reasons: the expiry of a disablement assessment (as in CI 356 1994 ) is one such reason and the expiry of an award of reduced earnings allowance (as in this appeal) is another. In either case, the consequence of a break in entitlement to reduced earnings allowance, even for a single day, is exactly the same: that entitlement can never be regained.

Signed:
Richard Poynter
Deputy Commissioner
Date:

9 October 2001
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