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1.
This appeal by the claimant fails.  My decision is that the decision of the Social Security Appeal Tribunal of 8.4.1998 is not wrong in law.

2.
The sequence of events leading to the appeal before the tribunal is not in dispute and I summarise it here.  The claimant, who was 47, was an owner occupier living in mortgaged accommodation.  He had chronic renal problems and was off work due to sickness from 14.01.97.  He suffered renal failure followed by a heart attack, and needed frequent and regular dialysis.  The claimant was first paid contractual sick pay by his employers and when this ran out on 21.04.97 he received Statutory Sick Pay (SSP) of £56.00 per week.  He was not able to return to work and claimed Income Support on 12.06.97.  A Visiting Officer called on 18.06.97 to discuss the claim and advised that because his mortgage arrangement had been entered into after October 1st 1995 it would count as a ‘new agreement’ within the terms of Schedule 3, paragraph 1 to the Income Support (General) Regulations 1987 (the General Regulations), and under paragraph 8, Schedule 3 he would have to wait through 39 weeks of continuous entitlement to IS before housing costs became payable.

He was told that the SSP currently being paid to him excluded Income Support and was advised to claim again when the SSP expired.  The claim was disallowed on 26.06.97.

The claimant made a second claim for Income Support on 29.07.97 as his SSP had stopped.  In response to DSS enquiry, his employer confirmed that the claimant’s employment was terminated on 31.07.97 and that he was paid to that date and also given 32 days of holiday pay and 12 weeks payment in lieu of notice.  In the Adjudication Officer’s view the claimant’s SSP exceeded his applicable amount of Income Support until 31.07.97, and with the addition of 32 days holiday pay, and 12 weeks in lieu of notice, he was to be treated as being in remunerative work until 28.11.97.  It was from that point that the 39 week qualifying period was held to commence which meant that housing costs would not be payable until 28.08.98.  The claim was disallowed on 11.08.97.

A third claim to Income Support was put in on 26.09.97.  The claimant was by then in receipt of Incapacity Benefit of £55.70 per week.  The Adjudication Officer decided that the Incapacity Benefit would exceed the Income Support applicable amount until mortgage interest became payable, and the claimant was told this outcome on 02.10.97 and on 09.10.97 was informed by letter that the qualifying date for mortgage payment was 28.08.98.

At this point the local CAB became involved as the claimant’s representatives, and requested review of the decision on the grounds that the 39 week period should begin at the commencement of receipt of SSP on 06.02.97 under paragraph 14(4) & (5) of Schedule 3 to the General Regulations.  On 14.11.97 the Adjudication Officer declined to review, finding there to be no mistake, ignorance, or error of law within the meaning of Section 25 of the Social Security Administration Act 1992, and the claimant appealed.

3.
The letter of appeal, put in by the claimant’s representatives on his behalf, repeats and extends the argument of the review request.  In summary the argument is that in respect of housing costs the claimant should be treated as in receipt of Income Support, even though not actually getting it, under paragraph 14(4) & (5) of Schedule 3, which excepts those whose disentitlement is based only on capital over £8,000.00 or income in excess of the applicable amount.  It is further submitted that although under Regulation 5(5) of the General Regulations a person is to be treated as in remunerative work where there is pay in lieu of notice or holiday pay, the earlier Regulation 3A states that a person is not to be treated as in remunerative work if absent from that work because of illness.  It is submitted for the claimant that he cannot be deemed to be in remunerative work whilst sick, even though paid, and could therefore obtain Income Support if his applicable amount were greater than his actual income.  

In respect of the final amount paid to the claimant, it is submitted that it is not pay in lieu of notice but a compensatory payment for the loss of his job, and should therefore be treated as capital rather than income.  Since the claimant’s contractual sick pay expired on 21.04.97 and SSP ceased on 01.08.97, leaving neither a contractual nor a statutory right to payment, it is submitted that the income calculated to cover the period from 31.07.97 - 29.11.97 could not be payment in lieu of notice, nor made on a remunerative basis.  It was acknowledged that the holiday pay should be treated as income, though not remunerative, and the conclusion reached was that the housing cost date should be 17.10.97, based on a SSP claim starting on 17.01.97.

4.
The Adjudication Officer’s submission in the papers before the tribunal was that the law had been correctly applied in the decision of 09.10.97 and that no valid grounds had been shown for review of that decision.  The account put forward in respect of the remunerative work exclusion is that the claimant was in remunerative work until absent from sickness and then received in sequence contractual sick pay and SSP until his employment terminated on 31.07.97.  On termination he received a payment in lieu of notice and 32 days holiday pay, and those payments are said to be payments within the meaning of Regulation 35(1)(c) & (d) of the General Regulations and therefore do not fall to be disregarded under paragraph 1 of Schedule 8 to those Regulations.

Since the earliest date on which the earnings were due to be paid was upon termination of employment on 31.07.97, then they are treated as paid on that date in accordance with Regulation 31(1)(a) of the General Regulations, and fall to be attributed over a 12 week and 32 day period, such that there is a remunerative work exclusion up to and including 28.11.97.

The Adjudication Officer’s conclusion is therefore that the claimant must be treated as being in remunerative work from 31.07.97 - 28.11.97 under Regulation 5(5), and that, therefore, applying Section 124(1)(c) of the Social Security Contributions and Benefits Act, there is no Income Support entitlement during that period.  Additionally it is stated that Regulation 5(3A) does not cover the claimant as it applies to those who are absent from work because of illness, and the claimant’s work was terminated from 31.07.97.

Regulation 17(e) of the General Regulations directs that the Income Support applicable amount should include a mortgage interest amount calculated within the terms of Schedule 3.  The Adjudication Officer’s submission before the tribunal examines the relevant sections of Schedule 3, specifically paragraph 8(1), (2) and (3), and paragraph 14(4) & (5).  The account given is that since the claimant has a loan of £45,915.67 taken out for the purpose of acquiring an interest in the home, and defined as a new housing cost under paragraph 1 of Schedule 3, having been arranged on 20.12.95, he must wait through 39 weeks of Income Support entitlement before qualifying for housing costs.  It is conceded that since the claimant was sick and receiving SSP from 14.01.97, that paragraph 14(4) & (5) would operate to start the paragraph 8(1)(a) qualifying period on 14.01.97, which would give a qualifying date of 13.10.97.  But because the claimant’s employment terminated before that date, and there was an intervening period from 31.07.97 - 28.11.97 when he was treated as being in remunerative employment, he no longer satisfied 14(4) & (5).  Additionally the Adjudication Officer points out that since the remunerative period was over 12 weeks long the linking rule under paragraph 14(1) cannot apply and the qualifying period cannot commence until the end of the remunerative period.  The Adjudication Officer notes that the claimant is not covered by paragraph 8(2) or (3), and does not fall into any group exempt from the restrictions of paragraph 8.

5.
At the hearing of the appeal on 08.04.98 the parties presented argument essentially as described above.  It was recorded that the claimant no longer disputed being in receipt of earnings through the relevant period, but the representative addressed the issue of the qualifying period for mortgage payment.  The tribunal upheld the decision, concluding that the claimant had earnings within the meaning of Regulation 35(1)(b) to (d), and that Regulation 5(5) applied to treat him as in remunerative work for the period of earnings, breaking the linking rule for mortgage interest purposes.  It was held that he could not be said to be absent from work due to illness during the relevant period nor could Regulation 5(3A), as argued, be said to apply to ‘absence from the employment market’.  The tribunal also rejected the claimant’s argument that Regulation 5(5) allowed of having Regulation 35(1)(b) - (d) earnings without being treatable as engaged in remunerative work.

6.
The claimant appealed through his representatives, and with the chairman’s leave, arguing that 5(5) did not apply in his case because he had not been in remunerative work immediately before the period to which the payment in lieu related, and that the use of ‘was’ rather than ‘has been’ in the terminology implied that the pay in lieu period needed to be immediately preceded by a period of remunerative work for 5(5) to have effect.

7.
The Adjudication Officer now concerned with this matter has made a submission to the Commissioner which is supportive of the appeal, and which adopts a position in respect of the applicable law which is in contrast to that previously argued against the claimant.

His reasoning is that the tribunal erred in law in applying Regulation 5(5) to treat the claimant as being in remunerative work throughout the period from 31.07.97 - 28.11.97 because prior to the termination of his employment Regulation 5(3A) operated to prevent him from being treated as engaged in remunerative work because of illness, and  Regulation 35(2)(b) additionally provided that any remuneration paid to a claimant during a period of absence from work through sickness was not to be included as earnings.  The adjudication Officer draws attention to Regulation 40(1) of the General Regulations which provides that the income of a claimant which does not consist of earnings shall (subject to disregard under Schedule 9) be his gross income.

Regulation 40(4) provides that any payment to which Regulation 35(2) of the General Regulations applies shall be included as income to be taken into account under Regulation 40(1).  The Adjudication Officer submits that in accordance with Regulation 40(4) all the payment which the claimant received from his employer on 07.08.97 following termination, should be taken into account as income other than earnings.  He submits that the tribunal erred in law in failing to treat the sum paid in this manner and give dates and amounts for the purposes of calculation and in accordance with Regulations 29, 31, and 32 of the General Regulations.

8.
In support of his account the Adjudication Officer cites CIS/8/1992, in which the Commissioner dealt with circumstances which have some parallels to the present ones in respect of payments made during illness.  The circumstances were that a married woman, off work herself because of sickness, claimed benefit for herself, her husband, and their three dependent children, nine days after her husband had gone off sick from his work.  Whilst he was away from work due to illness he received salary payments in two consecutive months.  The Commissioner accepted that both the claimant and her husband were unable to work because of ill health at the material time, and as a result were not in remunerative work for the purpose of Regulation 5 of the General Regulations, and dealt with the issue of whether the claimant’s income exceeded her applicable amount by finding that the remuneration paid to the claimant’s husband by his employers was not earnings, but ‘other income’ within Regulation 35(2) which fell to be taken into account as income in accordance with Regulation 40(1) and (4).

9.
I cannot endorse the Adjudication Officer’s present submission.  The decision cited demonstrates that Reg 5(3A) must operate to prevent a claimant being considered as in remunerative work in circumstances where s/he receives payment whilst off work due to sickness.  However the circumstances in that decision are plainly distinct from the present situation where the claimant was not absent from work due to sickness, but had had his employment terminated on 31.7.1997, having received Statutory Sick Pay up to and including that date (the final payment actually being made on 7.8.1997).  The payment of £3,379.80 in lieu of twelve weeks notice, which was paid at the same time, was made in respect of the period from 1.8.1997 when the claimant was unemployed, and I consider that the tribunal of 8.4.1998 was correct to find that the meaning of Regulation 5(3A) could not be understood to include ‘absence from the employment market’ as suggested by the claimant’s representative.  The payment is clearly designated by the claimant’s employers to be a payment of twelve weeks pay in lieu of notice, the amount of notice to which he was legally entitled, and taken together with the accrued holiday pay of £1,802.56 for 32 days it results in the claimant being held to be in remunerative work until 28.11.1997, after which the 39 week qualifying period would run until 28.8.1998.  Regulations 35(1)(d) prevents the payment being disregarded in the computation of earnings, and the length of the relevant period prevents the linking rule under paragraph 14 (1) of Schedule 3 to the regulations from applying to join the earlier qualifying period to the later one.  The earlier period has been acknowledged to begin on 14.1.1997 by virtue of Reg 14(4) & (5), but is interrupted by the period of remunerative work from 1.8.1997 to 28.11.1997.

I note that the claimant, through his representatives, conceded the point submitted earlier in respect of the payment on termination actually being a capital sum in compensation, and did not wish to argue it further, but did wish to pursue the housing costs issue and the effect of paragraphs 5(3A) and 5(5).

As indicated I consider that the conclusions reached by the tribunal were correct and I am satisfied that the bases in law for the decision have been put sufficiently succinctly, both by the Adjudication Officer in submission to the tribunal and by the tribunal in the full statement provided.

10.
On appeal to the Commissioner the claimant’s representative submits that the use of ‘was’ in paragraph 5(5) - “A person who was.....engaged in remunerative work....” as opposed to “has been” implies that the payment in lieu period should immediately follow a period of remunerative work for the paragraph to apply.  It is suggested that there is  something amiss in the logic of not treating someone as in remunerative work because s/he is sick, as in (3A), but then so treating that person during a later notice period when s/he remains sick.  Whilst the nuances of tense usage may well be felt to carry subtle implications in particular contexts I do not consider that in this instance it could be concluded that ‘was’ can only mean ‘was immediately previously’.  Equally ‘has been’ can easily apply to an immediately previous state of affairs.

11.
In this matter the claimant, who is in poor health, has, through the interplay of events and rules beyond his control, encountered circumstances unfavourable to him in benefit terms.  But my view is that the law has been correctly applied, and that the tribunal of 8.4.1998 was correct to find that there was no ground for review of the Adjudication Officer’s decision.
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