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1
I allow the claimant’s appeal, which is brought by leave of the Commissioner from the decision of the Maidstone social security appeal tribunal. That decision was that the claimant was not entitled to income support from 15. 5. 1997 to 3. 6. 1997 inclusive. For the reasons given below, the decision is erroneous in law. I set it aside. I substitute for that decision my own decision which is:


The claimant is entitled to income support from and including 15 May 1997 in respect of his claim made on 4 June 1997.

2
This is yet another case where someone receiving jobseeker's allowance stopped receiving that benefit because of illness, and was then refused income support until some days later despite full cooperation with Benefits Agency staff. (See also CIS/610/1998; CIS/2077/1998; CIS/3189/1998).  In this case, the claimant became unable to work from 15 May 1997. He filled in the claim form he was given and handed in a sick note on 19 May. The claim, for incapacity benefit,  was refused on 2 June and notification sent to the claimant. On 4 June the claimant had not received notification, but telephoned the Benefits Agency. He was told that incapacity benefit was refused and that he should claim income support. He was previously not aware of this, and  claimed that day. Income support was awarded and paid from that day, but not earlier.  A claim for it to be backdated to 15 May was refused by the adjudication officer and, on appeal, by the tribunal.

3
Save for two points, the adjudication officer’s submission to the tribunal, in the case papers, sets out clearly why the adjudication officer thought that the backdating could not be allowed under the relevant regulations, which are the Social Security (Claims and Payments) Regulations 1987, regulations 4, 6 and 19. But those points were vital. Instead of setting out regulation 19(5), the submission repeated the words of regulation 19(7). On the wording of that submission, there was no proper consideration of regulation 19(5). Further, no thought appears to have been given to regulation 4(5).

4
Those errors are vital because the claimant’s argument is that he asked about his position and he did everything he was told to do. Regulation 19(5)(d), read with regulation 19(4) provides that a late claim can be backdated up to 3 months  if:


(d)
the claimant was given information by an officer of the Department of Social Security or of the Department for Education and Employment which led the claimant to believe that a claim for benefit would not succeed

and


as a result ... the claimant could not reasonably be expected to make the claim earlier.
5
The claimant was receiving income-based jobseeker's allowance, which is not a contributory benefit. There was therefore at least a reasonable possibility that a claim for incapacity benefit, which is also a contributory benefit, would fail for lack of contributions. But, in any event, it is not clear that the claimant ever asked for incapacity benefit. That was assumed, rather than established. The papers tend to suggest that the claimant did not ask specifically for incapacity benefit, but for “benefit”. The tribunal recorded that when the claimant went to the Benefits Agency: “I was told to claim incapacity benefit. I queried it as all details were already on file.” Nonetheless, it found that none of the conditions of either regulation 19(7) or 19(5) applied.  There was no specific consideration given to what the claimant actually asked for, and no express findings about the individual tests in regulation 19(5). 

6
The adjudication officer now acting supports the claimant’s claim. The officer rightly submits that there are clear errors of law in the tribunal's decision. The tribunal had no jurisdiction to deal with regulation 19(6) and (7) as that is for the Secretary of State only.  The reference to paragraph  4 of Schedule 7 is  irrelevant. In addition, there is no proper consideration of regulation 19(5)(d), although it was clearly in issue on the facts of the case. The adjudication officer now acting concedes on the facts that the claimant had satisfied regulation 19(5)(d). The tribunal itself found that if regulation 19(5) had been satisfied, then the additional test in regulation 19(4) was satisfied.

7
Regulation 4(5) of the Social Security (Claims and Payments) Regulations 1987  imposes a duty on the Secretary of State or officials when someone wishes to claim benefit. It provides that “where a person ... wishes to make a claim for benefit” and has not been supplied with an approved form of claim, that person shall (italics mine) be supplied, free of charge, with that form. That provision must be read with regulation 19(5)(d). Information can be “given” by an officer for the purposes of regulation 19(5)(d) in writing as well as orally. In my view, claimants are entitled, by reason of regulation 4(5), to assume they are given the right forms for the benefits they request. If, as a result of being given the wrong form, or not enough forms, a claimant fails to claim on the right form, regulation 19(5)(d) should clearly be considered as explaining the delay before the right form is provided and completed. A failure to provide the right form also brings regulation 4(7A) of the Social Security (Claims and Payments) Regulations 1987 into effect. That gives the Secretary of State a separate discretion, not considered in this case, to accept a late claim.

8
I accept the submission and concession of the adjudication officer now acting, and I find accordingly. The officer invites me to make my own decision in place of that of the tribunal. I may do so under section 23 of the Social Security Administration Act 1992. It is clearly expedient that I do so in this case. My decision is in paragraph 1. I add that if I had not accepted the adjudication officer’s concession and submission, I would have referred the matter to the Secretary of State for consideration under regulation 4(7), and to the tribunal to find out exactly what was claimed.
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