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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The decision of the Income Support Appeal Tribunal on Case No. U/45/176/2003/01275 is erroneous in law.  I set that decision aside and, as empowered by section 14(8)(a)(ii) of the Social Security Act 1998 I give my own decision which is:-


The time for the claimant to claim Income Support for the period beginning on 13 December 2002 is extended to 12 March 2003 and in the calculation of entitlement to Income Support payments of Invalid Care Allowance made in respect of the claimant are to be disregarded.

2.
The claimant appeals, with the leave of a District Chairman of the Tribunal Appeal Service, against the tribunal’s confirmation of the Secretary of State’s decision that the claimant is not entitled to backdating of her Income Support claim and that she is not entitled to Income Support as her widow’s pension “exceeds her entitlement to Income Support”.  

3.
The background to this case is adequately explained in the following paragraphs of the statement of the tribunal’s reasons for dismissing the claimant’s appeal:-


“[The claimant] is in receipt of Widow’s Pension.  On 12/11/2002 she requested an application form for Income Support but this was not returned until 25/02/2003.  A second form requested on 04/02/2003 was completed on 12/02/2003.  On it [the claimant] confirmed that she was in receipt of Widow’s Pension (WP) and Disability Living Allowance (DLA).  She was visited on 12/03/2003 and requested backdating of her claim.


The decision maker decided that she was not entitled to backdating because she had failed to return the completed form within one month of the original request.  


At the hearing, [the claimant] did not put forward any reasons in support of her backdating claim.  The law says that the date of claim is the date upon which a properly completed form was received by the Benefits Agency or the date upon which a form was requested provided it is returned duly completed within one month of the request.  This [the claimant] did not do.  Nor does she satisfy any of the conditions in regulation 19 of the Social Security (Claims and Payments) Regulations 1987.  Accordingly, she is not entitled to backdating of her claim.


The law states that a person is entitled to income support where her income does not exceed her applicable amount.  This is set by law.  [The claimant’s] applicable amount is £76.95, which is made up of a basic element of £53.95 and a disability premium of £23.  Her DLA is disregarded.  As [the claimant] receives Widow’s Pension of £98.60, the decision maker decided that her income exceeded her entitlement and that accordingly she did not qualify for an award of income support.  


At the hearing, [the claimant] argued that she should have been entitled to receive the severe disability premium (SDP) which is paid to persons in receipt of DLA and that had this been included in the assessment of her applicable amount, she would have received income support.


[The presenting officer] submits that the SDP is not payable where another person is in receipt of Invalid Care Allowance (ICA) for the claimant and that a Mr [C] was receiving this for her.  Hence, [the claimant] could not receive the SDP until such time as Mr [C] ceased to receive it for [the claimant].  


[The claimant] explained that she had been attempting for some time to inform the Invalid Care Unit that she did not wish Mr [C] to be paid the ICA because he was not her carer but that despite her written instructions of 26/02/2003, no attempts had been made to withdraw payment from him at the date of the decision under appeal although Mr [C] was no longer in receipt of the ICA.


I have considerable sympathy for [the claimant] who was not being cared for by Mr [C] and who had made several attempts to correct the error.  How this came about is not known to me.  I do not know what the relationship was between Mr [C] and [the claimant] or why payment of ICA continued to be made to him.  It may be that enquiries were being conducted as this was fairly close to the date of decision under appeal.  I do not know.  I am satisfied however that as at 18/03/2003, Mr [C] was receiving ICA for [the claimant] and that in the circumstances, the Department assessing her income support claim, were entitled to take into account payment of ICA to Mr [C].  Accordingly she was not entitled to the SDP nor to an award of income support until such time as the payment of ICA to Mr [C] had ceased.”.

4.
The claimant’s grounds for appealing the tribunal’s decision to a Commissioner are stated to be :


(a)
4(b) of Schedule 1B to the Income Support (General) Regulations 1987 makes it clear that for payment of Invalid Care Allowance to disentitle the claimant to the severe disability premium of Income Support the carer must be both entitled to and in receipt of Invalid Care Allowance. 


(b)
The claimant is not in a position to confirm or dispute whether or not Mr [C] ever received Invalid Care Allowance but she disputes that he was ever entitled to it.  She had submitted evidence to the tribunal that she had informed the local Social Security office that if Mr [C] was claiming Invalid Care Allowance in respect of her he was doing so fraudulently.  Regulation 4(1) of the Social Security (Invalid Care Allowance) Regulations provided that to be entitled to the allowance Mr [C] would have had to be caring for the claimant regularly and substantially for at least 35 hours every week and he never did that.  


(c)
Contrary to what is said in the statement of the tribunal’s reasons for its decision the claimant did put to the tribunal a case for backdating of her claim.  A written submission explaining her difficulties and attempts to make a claim had been submitted to the tribunal.  

5.
In granting leave to appeal the District Chairman stated that it is paragraph 13(a)(iii) of Schedule 2 to the Income Support (General) Regulations which provides that an Income Support claimant is excluded from entitlement to the severe disablement premium if another person is in receipt of and entitled to Invalid Care Allowance in respect of her.  The reference in the statement of the claimant’s grounds of appeal to paragraph 4(b) of Schedule 1B is misconceived.  That provision deals with the conditions for the carer’s entitlement to Invalid Care Allowance.  Nevertheless, said the District Chairman, it is true to say that for the Income Support claimant to be excluded from entitlement to the severe disablement premium the carer must not only be in receipt of Invalid Care Allowance but also entitled to it.  The District Chairman drew attention to the Court of Appeal decision given on 24 January 2000 in the case of R. v. South Ribble Borough Council Housing Benefit Review Board ex parte Hamilton.  In that case the Court decided, in short, that where entitlement to a benefit depends on a claimant’s entitlement to another benefit which is being paid to him the decision maker dealing with the claim for the first mentioned benefit is entitled to refuse the claim if he knows that the payment of the other benefit has been obtained by fraud or dishonesty.

6.
The Secretary of State’s representative does not support the appeal.  In a written submission of 26 March 2004 she argues that as neither of the claim forms returned by the claimant to the local office included a claim for benefit for an earlier period the earliest point at which such a claim can be regarded as having been made was 12 March 2003.  On that date the visiting officer called on the claimant to obtain further information for the claim made on 12 February 2003 and the claimant indicated to him that she was seeking backdating.  As regulation 19(4) of the Social Security (Claims and Payments) Regulations 19   provides that the maximum period for which a claim can be backdated is 3 months the earliest date on which there could be entitlement to benefit in this case is 12 December 2002.  However, apart from the restriction imposed by paragraph (4) of regulation 19 on the period for which a claim can be backdated sub‑paragraph (b) of that paragraph requires that the claimant in question could not reasonably have claimed earlier than the date on which she did claim.  It would be difficult for the claimant to satisfy that provision as she had actually made a claim on 12 November 2002 and the Secretary of State is still waiting for the properly completed form.  Finally, on the matter of backdating, there is the difficulty, argues the Secretary of State’s representative, that section 8(2) of the Social Security Act 1998 provides that where the Secretary of State has decided a claim for benefit the claim shall not be regarded as subsisting after that date and the claimant will not be entitled to benefit on the basis of circumstances not obtaining at that date without making a further claim.  Section 1(1)(a) of the Social Security Administration Act 1992 provides that for there to be an entitlement to benefit there must be a claim for it in the manner and within the time prescribed.  For all those reasons, therefore, there can be no backdating of entitlement to any date before 12 February 2003 when the second form issued to the claimant was received. 

7.
The second argument put forward by the Secretary of State’s representative is that in the period relevant to the appeal to the tribunal the severe disablement premium could not be included in the claimant’s applicable amounts for the calculation of Income Support and, consequently, because her income exceeded the amounts which were applicable in her case there was no entitlement to Income Support.  That of course is contrary to the point taken by the District Chairman in granting leave to appeal and is based on the Secretary of State’s representative’s view that the question of whether or not the validity of an award of a “trigger” benefit is a relevant consideration for the decision maker in a case such as this is governed by Commissioner’s decision CSIS/167/96 in which the Commissioner said:-


“During the subsistence of an award of invalid care allowance it must, in my judgment, be taken to be properly in payment unless and until the relevant decision has been reversed on appeal or revised on review.”.

In this case, says the Secretary of State’s representative, there was nothing before the tribunal to show that the award of Invalid Care Allowance had been reversed.  The tribunal was correct to take the view that the severe disablement premium was excluded from the claimant’s applicable amounts by virtue of paragraph 13(2)(a)(iii) of Schedule 2 to the Income Support (General) Regulations.

8.
The claimant’s representative’s response to that submission is to argue that, on the matter of backdating entitlement, not only had the visiting officer noted the claimant’s desire to have her entitlement backdated she was issued with a decision rejecting her claim backdating.  He produced a letter of 18 March 2003 from the local Social Security office which says:-


“We have looked at your delayed claim for Income Support and have decided we cannot pay you from 12/11/02‑03/02/03.


This is because the law:



does not allow claims to be backdated for more than 3 months and 



gives a list of special reasons which allow claims to be backdated 



we can only backdate your claim if the reason you did not claim earlier is on this list.”.

That letter is document 133 of the appeal bundle.  The claimant had, argues the representative, given adequate information about her difficulties, not only with her physical and mental functioning, but also about the number of times she had tried to ask for help and assistance in person and by telephone from her local Benefits Agency.  As regards the effect of the payment of Invalid Care Allowance on entitlement to the severe disablement premium the representative argues that the rules were change in March 2000 and paragraph 13(2) of Schedule 2 to the General Regulations was changed to its present form providing that it is the combined factors of payment and entitlement to the allowance which exclude the premium from the Income Support claimant’s applicable amounts.  

9.
On 26 April 2004 I issued a direction indicating to the Secretary of State’s representative that I was not persuaded by the submission of 26 March 2004.  Commissioner’s decision CSIS/167/96 predates both the coming into effect of the amendment of paragraph 13(1)(a)(iii) of Schedule 2 to the General Regulations and the Court of Appeal’s decision on 24 January 2000 in the case of the Queen v. South Ribble Borough Council Housing Benefit Review Board.  I also asked what investigation there had been of the claimant’s seeming allegations of fraud against Mr [C].

10.
In a further submission of 2 July 2004 the Secretary of State’s representative adheres to her view that in the matter of the effect of the payment of Invalid Care Allowance to Mr [C] the tribunal did not err in law.  There was no evidence before the tribunal that the award of the allowance had been obtained by fraud.  The tribunal was aware of the claimant’s allegations of fraud but as the allowance was still in payment it had to be accepted that it was being correctly paid and that the claimant was entitled to it.  The decision was correct at the date of the tribunal’s hearing on 11 September 2003 on the basis of the evidence before the tribunal.  However, the Secretary of State’s representative had made investigations and had found that on 21 May 2003 when the claimant phoned the local office she was advised to contact the ICA Unit about her allegations.  On 25 September 2003 the local office contacted the ICA Unit which said that Mr [C] was no longer receiving Invalid Care Allowance and that the award had ended from 3 March 2004.  The Carer’s Allowance Unit (as the ICA Unit is now known) confirmed to the representative that the claimant had contacted them in May 2003 with allegations about the carer and as a result a visiting officer was sent to see both the claimant and the carer.  The result of those interviews was that the decision awarding Invalid Care Allowance was superseded and the benefit disallowed to Mr [C] with effect from 3 March 2003.  An overpayment decision was made to the effect that benefit had been overpaid for the period from 3 March 2003 to 18 May 2003.  The disallowance and overpayment decisions were made in the light of the claimant’s information that she had not seen Mr [C] since February 2003 and Mr [C]’s admission that he had not been providing any care for the claimant since March 2003.  The representative acknowledges that if that information had been before the tribunal its decision might have been different.

11.
The Secretary of State’s representative goes on to explain that the local office mistakenly thought that the claimant’s appeal to the tribunal had succeeded and that she had been awarded arrears of Income Support on the basis of Mr [C]’s not being entitled to Invalid Care Allowance.  The claim was treated as having been made on 4 February 2003 but at that point the claimant’s income, by reason of the effect of the payment of Invalid Care Allowance, exceeded the applicable amounts.  The Invalid Care Allowance decision maker is prepared to revise the decision on that allowance if the claimant can establish that care ceased before 3 March 2003.  The representative’s conclusion is that since 3 March 2003 the severe disablement premium should not have been excluded from the claimant’s applicable amounts by virtue of paragraph 13(2)(a)(iii) of Schedule 2 and the claimant was, therefore, entitled to Income Support from 3 March 2003 to 7 April 2004 when her award ended.  The arrears paid to her on 2 December 2003 were therefore due to her.  The practical effect is that, although the arrears were paid to her by mistake, the claimant has received the amount to which she was entitled in the period from March 2003 to April 2004.  There is no practical purpose in her appeal and it should lapse in accordance with the principles established in CDLA/805/94 and CH/4390/03.  

12.
The first question I have to deal with is whether or not it was an error for the tribunal not to investigate the claimant’s allegations that Mr [C]’s receipt of Invalid Care Allowance was the result of a fraudulent claim.  I think that the tribunal was in error in this matter.  Until the Court of Appeal decision in R v. South Ribble Borough Council etc. the law on the effect of entitlement to a claimed benefit of the invalidity of the award of an interdependent benefit was stated in CSIS/167/96 and in the Court of Appeal decisions in The Secretary of State for Social Security v. Harmon, v. Carter and v. Cocks [1999] 1 WLR 163 but it is clear from the South Ribble decision that where there is a question as to the honesty of the claim by which the award of the interdependent benefit was obtained the matter has to be investigated by the authority adjudicating on entitlement to the claimed benefit.  In this case, therefore, it was an error in law for the tribunal to proceed on the basis that the propriety of the award of Invalid Care Allowance to Mr [C] was not a matter in which the tribunal had any locus.  However, should I set the tribunal’s decision aside as being erroneous in law?  The submission for the Secretary of State is that as the claimant has been paid all that was due to her from 3 March 2003 until the end of her Income Support claim, albeit as the result of a mistake, I should treat the appeal as lapsed.  I do not think that the payment of arrears from 3 March 2003 disposes of the issue between the claimant and the Secretary of State.  The decision to disallow Invalid Care Allowance with effect from that date seems to have been based on the fact that Mr [C] admitted to having provided no care for the claimant since March 2003.  That does not address the question of whether the award of Invalid Care Allowance was invalid in the first place.  If it was, then the claimant’s entitlement to Income Support goes back to the earliest date to which the Income Support claim of 4 February 2003 can be backdated or, if it is later, the date of the award of the middle rate of the care component of Disability Living Allowance.

13.
The award of Invalid Care Allowance is invalid if it was obtained dishonestly.  The evidence in the papers and the oral evidence give to  the tribunal indicates that the balance of probabilities is that Mr [C] did not at any time provide the 35 hours per week of care which would entitle him to Invalid Care Allowance.  When questioned about this by the visiting officer he claimed to provide care of 8 hours per day but tried to justify that unlikely figure by the equally unlikely assertion that he spent much time in the benefit office pursuing the claimant’s entitlements.  The overpaid Invalid Care Allowance which has been recovered (document 181 of the bundle) could have been recovered only if Mr [C] had accepted that he had either misrepresented or failed to disclose a fact material to his entitlement.  One can safely assume that the basis of recovery in this case was Mr [C]’s failure to disclose the fact that he had not provided care since March 2003.  That was a fact well within his knowledge and which he must have known should have been disclosed even if he had thought that he was entitled to claim Invalid Care Allowance in the first place and even if he thought that he had been providing a qualifying amount of care until March 2003.  His failure to disclose was, therefore, a lack of candour at least.  Consequently, in any dispute between him and the claimant as to whether he was providing care which justified his application for benefit the claimant’s version of events is to be preferred and I therefore, accept the truth of the claimant’s assertion that Mr [C] did not provide a qualifying amount of care and that she did not want him interfering in her benefit claims.  Mr [C]’s claim for Invalid Care Allowance was dishonest in that he insisted on intervening in the claimant’s benefit affairs by trying, for his own purposes (whatever they may have been), to persuade the claimant to accept from him services which she did not want from him and to accept a reduced entitlement to benefits on the basis that he was providing such services.  My conclusion is, therefore, that the award of Invalid Care Allowance to Mr [C], whenever it was made, was unlawful as it was dishonestly obtained.  It follows that from the date on which she was awarded the middle rate care component of Disability Living Allowance the claimant’s Income Support applicable amounts included the severe disability premium.

14.
That takes me to the question of the earliest date from which Income Support can be awarded, given that the claimant’s earliest timeous claim was received by the Benefits Agency on 12 February 2003.  But for the facts that, as the claimant’s representative submits, the claimant’s request for backdating was noted by the visiting officer on 12 March 2003 and that the claimant was given a decision refusing backdating in the letter of 18 March 2003 I would have agreed with the Secretary of State’s representative’s submission that there could be no backdating of the claim.  However, the only conclusion which can be drawn from the issue of the decision refusing to backdate is that the Secretary of State accepted the visiting officer’s record of the claimant’s request for backdating as a claim made in sufficient form.  The 3 months limitation is, therefore, counted back from 12 March 2003 and, as the claimant’s representative submits, the period covered by the claim made on the form received by the Benefits Agency on 12 February 2003 starts on the date of the claimant’s request for that form, 4 February 2003.  Given the uncontradicted evidence of the claimant that in December and January she had attempted to claim the correct benefits at the local office but had either been told that she had no entitlement or should contact the Invalid Care Allowance Section I think the balance of probabilities is that the claimant was in effect informed on at least one occasion in that period that a claim for Income Support would not be successful.  In that circumstance and the circumstances of her ill‑health and disablement I do not think that she could reasonably have been expected to make the claim for backdating earlier than she did.  Regulation 19(4) and (5) of the Social Security (Claims and Payments) Regulations 1987 therefore applies and the claimant’s entitlement to Income Support, subject to her aggregable income being less than the total of her applicable amounts including the severe disability premium, runs from 12 December 2002.

15.
For the foregoing reasons the claimant’s appeal succeeds and my decision is in paragraph 1 above.  



(Signed)

R J C Angus



Commissioner
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