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Decision
1. This appeal by the claimant succeeds. In accordance with the provisions of section 23(7) (a) of the Social Security Administration Act 1992 I set aside the decision made by the social security appeal tribunal on 8 January 1998 as having been made in error law. I substitute my own decision. This is to the effect that in this case the prescribed time for claiming income support for the period from 4 November 1997 be extended to 18 November 1997, the date on which the Claim was actually made. I remit to the adjudication officer the question of entitlement to income support on this basis.
2. The claimant had a deficient contributions record and was in receipt of income based jobseeker’s allowance. On 3 November 1997 she fractured her wrist and on 4 November 1997 she attended the Job Centre for advice. She was advised to claim incapacity benefit and was given the appropriate forms, which she completed on the same day. She had produced a medical certificate and had been told that she was not capable of working and should not sign on as a jobseeker. An expert in the labyrinthine benefit system would have appreciated that the best course of action would have been to make a claim for income support at the same time. The tribunal found that the claimant was led to believe that she would be entitled to incapacity benefit. This belief was mistaken because of her deficient contribution record, incapacity benefit being a contributory benefit. Any official who was aware that she had been receiving income based jobseeker’s allowance should have been put on notice as to the possibility of benefit being refused. In fact it was not until 18 November 1997 that the adjudication officer refused the claim for incapacity benefit and the claimant was, advised to make a claim for income support, which she did on the same day. Her claim included a claim for the period from 4 November 1997. The adjudication officer refused to backdate the claim and on 20 November 1997 the claimant appealed to the social security appeal tribunal against the decision of the adjudication officer. The tribunal considered the matter on 8 January 1998 and confirmed the decision of the adjudication officer. On 28 April 1998 the claimant applied for leave to appeal to the Social Security Commissioner against the decision of the tribunal. On 24 July 1998 leave was granted by Mr Commissioner Powell. The adjudication officer now concerned with the matter supports the appeal.
3. By virtue of the provisions of regulation 19(1) of and schedule 4 to the Social Security (Claims and Payments) Regulations 1987 the prescribed time for claiming income support is the first day of the period in respect of which the claim is made. However, regulation 19(4) provides that the prescribed time for claiming the benefit shall be extended (for up to 3 months) to the date on which the claim is made where any of the circumstances specified in regulation 19(5) applies and as a result the claimant could not reasonably have been expected to make the claim earlier. Regulation 19(5) (d) applies where:
“(d) the claimant was given information by an officer of the Department of Social Security or of the Department for Education and Employment which led the claimant to believe that a claim for benefit would not succeed.”
4. The tribunal took the view that on being given the information which led her to believe that she Would receive incapacity benefit the claimant gave no consideration to whether she might receive income support. It rejected the argument put on her behalf that in consequence of the advice that she would be entitled to receive incapacity benefit, she would automatically be led to believe that a claim for income Support would not succeed. Subsequently the representative has pointed out that the rate of incapacity benefit would have exceeded the claimant’s income support applicable amount and therefore she would not have been entitled to income support if she had been entitled to incapacity benefit. The adjudication officer supports the appeal on the basis that the tribunal does not appear to have asked the claimant whether she believed that a claim for income support would not succeed but “took the view” that she did not believe that she would not receive income support. The adjudication officer also suggests that regulation 19(5) (d) does not apply to a claimant who draws an unreasonable conclusion and that advice to make a claim for a particular benefit is not advice that a claimant will be entitled to that benefit.
5. The first question to be asked is whether any of the paragraphs set out in regulation 19(5) applies. In this case I accept the argument made on behalf of the claimant that the advice to claim incapacity benefit was taken as advice that she would be entitled to that benefit (although wrong) and that by implication she would not be entitled to income support. The question is whether the particular claimant was led to believe this, although in this case it is also my view that such belief was reasonable on the part of the claimant. The second question is whether as a result of the circumstances the claimant could reasonably have been expected to make the claim earlier. Since the circumstances continued to apply until the claim for incapacity benefit was rejected, it is undoubtedly the case that the claimant could not reasonably have been expected to make the claim earlier.
6. I also take account of regulation 4(5) which provides that where a person who wishes to make a claim for benefit and who has not been supplied with an approved form of claim notifies an appropriate office (by whatever means) of her intention to make a claim, she shall be supplied, without charge, with such form of claim by such person as the Secretary of State may appoint or authorise for that purpose. The official to whom the claimant produced her medical
evidence should, in fulfilment of that provision, have also supplied a claim form for income support. A failure to supply such a form would also lead to a belief that there was no entitlement to income Support.
7. For the above reasons this appeal by the claimant succeeds.
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