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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under section 14(8)(a)(i) of the Social Security Act 1998:

I SET ASIDE the decision of the Bexleyheath appeal tribunal, held on 31 October 2007 under reference 168/06/03046, because it is erroneous in point of law.

I give the decision that the appeal tribunal should have given, without making fresh or further findings of fact.

My DECISION is that the claimant is not entitled to income support on and from 23 December 2005. 

REASONS

2. This case is related to CPC/3764/2007, which concerned the claimant’s father. His mother acts as his appointee. 

3. The key issue in this case is the operation of the concept of proportionality in the context of the right to reside of an EU citizen. The same representative has acted for both the claimant and his father. I have not, therefore, repeated here much of the detailed legal analysis that I set out in the father’s case

The claimant’s background and arrival in the United Kingdom 

4. The claimant was born on 1 July 1981. He is of Roma descent and has Slovakian nationality. He first came to the United Kingdom with his parents on 25 or 26 September 1997 (both dates appear in the papers). Slovakia acceded to the EU on 1 May 2004. Since that date, the claimant has been a citizen of the EU.

5. The claimant has been diagnosed as having paranoid schizophrenia and has been detained under the Mental Health Act 1983 since 13 March 2007.

The asylum and human rights claims

6. The claimant claimed asylum at the port of entry, but he has never been granted asylum. According to the tribunal, his claim for asylum has never been determined. 

The income support claim

7. The claimant claimed income support on 23 December 2005. This was awarded, but the award was terminated from the date of claim on 14 May 2007 on the ground that the claimant was a person from abroad, whose applicable amount was nil.

8. Income support was established by the Social Security Act 1986. The relevant provisions have been consolidated by the Social Security Contributions and Benefits Act 1992. 

9. Section 124(1) of the 1992 Act provides:

‘(1)
A person in Great Britain is entitled to income support if-

…

(b)
he has no income or his income does not exceed the applicable amount.’

10. Section 135 provides: 

‘(1)
The applicable amount, in relation to any income-related benefit, shall be such amount or the aggregate of such amounts as may be prescribed in relation to that benefit.

(2)
The power to prescribe applicable amounts conferred by subsection (1) above includes power to prescribe nil as an applicable amount.’

11. The Income Support (General) Regulations 1987 are made, in part, under that authority. Paragraph 17 of Schedule 7 to those Regulations prescribes that the applicable amount for a ‘person from abroad’ is nil. Before 30 April 2006, ‘person from abroad’ was defined by regulation 21(3). From that date, it is defined by regulation 21AA.

12. The Secretary of State decided that the claimant was a person from abroad and, as such, had an applicable amount of nil, the effect of which is that he did not satisfy section 124(1)(a).

The appeal to the appeal tribunal 

13. The claimant exercised his right of appeal to an appeal tribunal with the assistance of a representative from his local County Council. The representative put two arguments to the tribunal. First, he argued that the claimant was entitled to the same treatment as a United Kingdom national. Second, he argued that the claimant had a right of permanent residence under Article 16 of Directive 2004/38/EC:

‘1.
Union citizens who have resided legally for a continuous period of five years in the host Member State shall have the right of permanent residence there. …

2.
Paragraph 1 shall apply also to family members who are not nationals of a Member State and have legally resided with the Union citizen in the host Member State for a continuous period of five years.

3.
Continuity of residence shall not be affected by temporary absences not exceeding a total of six months a year, or by absence of a longer duration for compulsory military service, or by one absence of a maximum of twelve consecutive months for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or a posting to another Member State or a third country. 

4.
Once acquired, the right of permanent residence shall be lost only through absence from the host Member State for a period exceeding two consecutive years.’

14. The tribunal allowed the appeal, accepting the representative’s arguments without giving reasons. 

The appeal to the Commissioner 

15. The Secretary of State applied for leave to appeal, arguing that there had been no discrimination and that residence before the date of accession could not count towards the right of permanent residence under the Directive. The district chairman who made the decision gave the Secretary of State leave to appeal.

16. The claimant’s representative pursued two arguments, which in essence involved proportionality. One was that there is a lacuna in the right to reside provisions and that it should be filled by reliance on Article 18 of the EC Treaty, which confers a right to move and reside on all EU citizens. The other was that it would be disproportionate to deny the claimant a right to reside. The representative referred to these facts: (i) the claimant cannot return to Slovakia, as his accommodation there has been demolished; (ii) in view of his medical condition, he is not at liberty to leave the country; (iii) his only contacts with the outside world are his parents and his social worker; (iv) if he is released into the community, it is essential that his parents are there to support him; (v) his family and his local community mental health team know him well. 

The permanent residence argument

17. I accept the Secretary of State’s argument on permanent residence. The tribunal took account of the period of the claimant’s residence in the United Kingdom before his country acceded to the EU on 1 May 2004. For that reason alone, the tribunal went wrong in law, even if the claimant had been lawfully resident in the United Kingdom as an asylum seeker: see Mr Commissioner Rowland’s decision in CIS/1794/2007, to be reported as R(IS) 3/08.

18. As the tribunal misdirected itself in law and made a decision on an invalid basis. I must set that decision aside. Before considering the disposal of the appeal, I must decide if there is any merit in the arguments pursued by the claimant’s representative. 

The proportionality argument

19. I dealt with this in detail in CPC/3764/2007. The arguments in each case are self-supporting and interdependent. I rely on my analysis in that case to show why it is not proportionate to deny the claimant a right to reside in EC law. It may be that the claimant can establish a right to reside on some other basis. As far as I know, his asylum claim is still undecided, although I know that his father’s claim was refused. Another possibility, given his mental condition and family circumstances, is exceptional leave to remain. Those are, however, outside my jurisdiction.

The discrimination argument

20. I am not sure if this is still relied on. If it is, I must reject it. There is no discrimination argument under Article 12 of the EC Treaty: see the decision of the Court of Appeal in Abdirahman v the Secretary of State for Work and Pensions, reported as R(IS) 8/07. Nor is there a discrimination argument under Regulation 1408/71: see Mr Commissioner Rowland’s decisions in CIS/3182/2005 and CPC/1072/2006. I can see no way to distinguish any of those decisions.

Disposal

21. I must set aside the tribunal’s decision. I do not need to direct a rehearing, as I am able to substitute the decision that the tribunal should have given. As I have rejected all arguments put on behalf the claimant, that decision is that the claimant is not entitled to state pension credit.

	Signed on original
on 03 July 2008
	Edward Jacobs
Commissioner
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