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1.
This appeal succeeds.  I set aside the decision of the Hull appeal tribunal dated 7 November 2000 and refer the case for rehearing by a different tribunal. 

2.
The appellant is now 47 years of age.  She had been receiving benefit on the basis that she was incapable of work since 1996 when, on 13 April 2000, the Secretary of State decided that she was no longer so entitled.  Following a medical examination from a Benefits Agency Medical Services (BAMS) doctor, the Secretary of State concluded that the appellant scored only 9 points on the personal capability assessment.  A score of 15 points is required if an appellant is to be considered incapable of work.  

3.
The appellant took her case to the local appeal tribunal.  She gave oral evidence at the tribunal hearing.  Her evidence was supported by a medical report from an associate specialist in rheumatology at her local hospital.  The report follows the usual sequence of an account of the history given by the patient; details of the physical examination; and then the conclusion reached by the author of the report.

4.
The two expert medical reports were in conflict.  For example, the BAMS doctor found no adverse signs on clinical examination and concluded that the appellant was severely underestimating her ability.  But the associate specialist found on examination that the appellant had a very stiff back and multiple tender spots.  He also diagnosed mild osteoarthritis of the knees.  

5.
The tribunal dismissed the appeal and there is now an appeal to the Commissioner on the ground that their decision is erroneous in law.  

6.
The crux of the tribunal’s reasoning in this case appears in their statement of reasons:-


“In this case the tribunal must decide between two sets of conflicting evidence namely the findings of the (BAMS doctor) as against the verbal and written evidence of the appellant and the report of (the associate specialist).  In reaching their decision the tribunal preferred the (BAMS doctor’s) report.  This is because this report is from an independent source and follows a full clinical examination and verbal assessment of the appellant.”

7.
I find this formula, variations of which I have seen in other cases, to be irrational.  BAMS doctors are trained and paid by the Secretary of State, who is one of the parties to the proceedings, to provide expert evidence to assist in determining, amongst other things, incapacity for work.  In this case an associate specialist has been paid by a Solicitor acting on behalf of another party to the proceedings to prepare an expert report.  I do not understand the basis on which a tribunal can, consistent with its judicial function, prefer the report of the BAMS doctor on the ground that it is “independent”.  As to the other reasons given, there is no suggestion that the associate specialist did not conduct a full clinical examination or that he failed to take account of the appellant’s history in reaching his conclusions.  

8.
I therefore conclude that the reasoning of the tribunal is inadequate; that their decision is erroneous in law; and that the case must be reheard.

9.
Before the rehearing, the Secretary of State must make a submission to the tribunal indicating whether there has been any subsequent claim of benefit based on incapacity for work and, if so, with what result.






(Signed)
Nicholas Warren  







Deputy Commissioner
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