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BOCIAL BECURITY ADMINISTHATION ACT 1982
BOCIAL SECURITY CONTRISUTIONS AMD RENEFITS AST 1893

APPEAL FROM DECISION OF BOCIAL SECURITY APPEAL TRIBCMAL ON A
QUESTION OF LAW

DECISION OF THE SOCIAL SECURITY COMMISSIONER

[ORAL HEARYNG]

i Y allow the claimant’s appeal against the decision of the
social smacurity appeal tribunal dated 10 Novexbar 1355 as that
decision La erroneous in law and I set it aside. I remit the
case for rehearing and redetermination, in accordance with the
directions in this decision, to an entirely differently
constituted social smecurity appeal tribunal: Social Sacurity
Administration Act 1992, sectien 23,

2. This is an eppeal (with the leave of <+the tribunal
chairman) to the Commissioner by the claimant, a man born on
12 March 1939. The appeal is against the majority decision of
a social smecurity appasl tribunal dated 10 November 1935 which
dismissed the claimant’s appeal against a review decision of
the adjudicetion officer issued on 30 June 1985. That officer
decided that, in connection with the award of invalidity
benefit made to the claimant as from 18 Novembar 1991, tha
claimant caaszed to satigfy  the requirements for
invalidity/incapacity benefit becauae he did not satisfy the
“aAll Work Test” as from 28 June 1955 none of the eaxespt
conditions applying and his not having reached 15 points from
physical descriptors. He had in fact reached a total,
according to the adjudication officer’sa decision, of 12 points
caleulatad a3 follows,

“Reaching with arms Cannot raise cne arm 6 points
abeve the head to put
a hat on

Lifting and carrying Cannot plek uwp a 6 points
carton of milk with
one arm

Using hands No problem with manual 0 points
dexterity
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3. The majority made the following findings of fact,

“(The claimant] has no dexterity problems with the left
hand, He can use a pen or pencil. Ha can tie a bow in
laces or strings. Ke can turn a tap or contrel knoba on
a cooker with his right hand. He can piek up a coin
whic:h" is 2.5 centimetres or less in diameter with one
hand,

4. They gave as their reasons for decision (among others),

“We accept Dr. Endbinder’s [the BAMS doctor’s] evidence.
Theare is normal ability to dress and undress and fasten
shirt buttons. There is full range of fingers in [the
claimant’s fingers] and no loss of fine manipulation. We
did net accept Dr. Bennett’s [the claimant’s general
practitioner’s) evidence because she has only known [the
claimant] for 6 months and she depends heavily on what
[the claimant] tells her.”

L The dissenting membar of the tribunal gave as reasons for

dissent,
"I thought Dr. Endbinder’s evidence contradictory. I
acceptad Dr. Bennstt’'s evidence. I would have given
points for lack of manual dexterity. I consider

inability to use a2 pen or pencil implies an inability to
use it ' for soma time in a normal {(i.e. not two-handed)

way.” 4

6. The claimant’s representative (Citizens Advice Bureau)
has put forward detailed grounds of appeal many of which are
really factual or medical in nature, whereas appeal to the
Commissioner in this jurisdiction lies only on questions of

law.

7. Howaver under the heading “Acceptance of medical
avidence”, the representative submits as follows,

“The majority accepted Dr. Endbinder’s evidence which at
a maximum took 25 minutes (including dressing and
undressing) but [the claimant] has always contended that
only 20 minutes was spent at the medical. They did not
accept Dr. Bennett's evidence as she relied heavily on
what [the c¢laimant] had told her, only knowing him for 6
months, [the claimant’s] previous doctor having raecently
retired. We contend that Dr. Bennett would have had all
[the claimant’s) medical record to hand at the time of
his appointment with her: she relied on her own medical
opinion, and not on a patient’s observations. We would
also note that Dr., Desal [the medical assessor who sat
with the tribunal] was only asked if [the claimant’s]






