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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under section 14(8)(b) of the Social Security Act 1998:

I SET ASIDE the decision of the Barnsley appeal tribunal, held on 13 December 2006 under reference 001/06/00194, because it is erroneous in point of law.

I REMIT the case to a differently constituted appeal tribunal and DIRECT that tribunal to conduct a complete rehearing of the issues that are raised by the appeal and, subject to the tribunal’s discretion under section 12(8)(a) of the 1998 Act, any other issues that merit consideration in accordance with my analysis of the law. 

The appeal tribunal must investigate and determine whether the claimant was incapable of work on and from 18 July 2006. In doing so, the tribunal must not take account of circumstances that were not obtaining at that time: see section 12(8)(b) of the Social Security Act 1998. Later evidence is admissible, provided that it relates to the time of the decision: R(DLA) 2 and 3/01.

REASONS

2. This is an appeal brought with my leave against the decision of the appeal tribunal. The Secretary of State has supported the appeal. 

The issue

3. I have to decide how the decision of the Tribunal of Commissioners in R(DLA) 6/06 on alcohol dependence applies to the personal capability assessment.

History and background

4. The claimant was certified as incapable of work from 19 July 2000 on account of back pain. He was awarded incapacity benefit from that date. 

5. His capacity for work was considered in 2004 and he was accepted as incapable without the need for a medical examination. 

6. In 2006, he was sent and completed a self-assessment questionnaire. He attributed his disabilities to three conditions: (i) arthritis of the lower spine and neck; (ii) anxiety; and (iii) high blood pressure. He identified difficulties with all physical activities involving movement, except for manual dexterity, and said that he lost control of his bowels at least once a week. His GP provided a brief report that mentioned only back pain. The claimant was referred to a medical adviser for interview, examination and report. 

7. When the claimant was interviewed, he mentioned for the first time that his incontinence occurred after drinking alcohol. He now said it affected both bowels and bladder. The adviser carried out a physical disabilities assessment and identified only difficulties with standing - that the claimant could not stand for more than 30 minutes without having to move around (3 points). On continence, the adviser did not consider that any descriptor applied. It is not clear whether the adviser (i) did not believe the claimant’s account or (ii) did not consider that his account brought him within the descriptors. The adviser carried out a mental disabilities assessment and identified one descriptor – that the claimant became irritated by things that would not have bothered him before becoming ill (1 point).

8. On the basis of the adviser’s report, the decision-maker decided that the claimant was no longer incapable of work and entitled to incapacity benefit on and from 18 July 2006. 

9. The claimant exercised his right of appeal. Following an oral hearing, the tribunal confirmed the award of 3 points for standing and increased the mental disabilities score to 6 points. With an additional 3 or more points for physical disabilities, the claimant would have satisfied the personal capability assessment. In other words, the way that the tribunal dealt with incontinence determined the outcome of the appeal.

How the tribunal dealt with incontinence

10. The chairman dealt with incontinence in a single paragraph. I will split it up for convenience of analysis. 

‘The final physical descriptor in issue is continence. The Appellant ticked the box in his claim pack that he loses control of his bowels at least once a week.’

11. So far so good.

‘There is no suggestion that he has a physical problem with his bowels as nothing is mentioned by his GP.’

12. This reasoning is inadequate, because the tribunal has been inconsistent. The GP did not mention anything other than back pain, but the tribunal accepted that the claimant had ‘a degree of stress which combines with his alcoholism.’ The GP had mentioned neither of those conditions, but the tribunal accepted them nonetheless. That inconsistency required an explanation.

‘The Benefits Agency doctor recorded that the incontinence of bowels and indeed bladder happened after drinking alcohol and the Appellant has no abdominal problems. We accept that position.’

13. To begin with, this is a misquotation. What the medical adviser wrote was that the claimant ‘Has had such problems after drinking some alcohol, does not have any other abdominal problems, did not inform his GP about it, does not need incontinence aids. No problems with continence.’ Notice the words ‘any other abdominal problems’, not (as the chairman wrote) ‘no abdominal problems’.

14. Moreover as I have already noted, the medical adviser’s position is ambiguous. Did the adviser believe the claimant or not? An ambiguous position is not sound foundation for further reasoning. 

‘No points are therefore appropriate as the loss of control does not arise out of a physical problem but is the result of the Appellant’s drinking.’

15. This reasoning is flawed, because the tribunal’s reasoning on the existence of a physical problem is inadequate and unsound. As a result, the tribunal has never explained why it concluded that the problems of continence were not a separate physical condition arising from alcohol dependence.

How should the tribunal deal with alcoholism at the rehearing?

16. The tribunal must begin by deciding as a matter of fact: 

· whether or not the claimant has alcohol dependence or simply drinks too much and gets drunk; and 

· whether he experiences incontinence of the bowels or bladder.

17. If the claimant has alcohol dependence, the tribunal must apply regulation 25(3)(b) of the Social Security (Incapacity for Work) (General) Regulations 1995:

‘In determining the extent of a person’s capacity to perform any activity listed in Part I or Part II [of the Schedule], it shall be a condition that the person’s incapacity arises-

(a)
in respect of a disability listed in Part I [the physical disabilities section],  from a specific bodily disease or disablement; or

(b)
in respect of a disability listed in Part II [the mental disabilities section], from some specific mental illness or disablement.’

18. The experts who gave evidence given to the Tribunal of Commissioners in R(DLA) 6/06 were agreed that alcohol dependence was a mental condition, not a physical one. On that basis, the tribunal must assess the direct effects of the claimant’s alcohol dependence under the mental disabilities section, not the physical disabilities section.

19. However, the experts were also agreed that alcohol dependence could give rise to separate bodily disease or disablement. The tribunal must decide whether it has in this case. If it has, the tribunal must assess the consequences under the physical disabilities section.

Disposal

20. I allow the appeal, set aside the tribunal’s decision and direct a rehearing.

	Signed on original
on 26 July 2007
	Edward Jacobs
Commissioner
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