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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The appeal is dismissed.  

2.
This is an appeal with the leave of the chairman from the decision of an appeal tribunal dated 1.12.02, to the effect that the claimant has been overpaid £137.72 Council Tax Benefit for the period 7.1.02 –21.1.03, and £840.97 Housing Benefit for the period 7.1.02‑31.12.02.  Those sums were recoverable.  

3.
This appeal concerns solely the narrow ambit of regulation 99 of the Housing Benefit (General) Regs 1987 S.I. 1971, and its counterpart, as regards Council Tax Benefit, contained in reg 84 of the Council Tax Benefit (General) Regs 1992 S.I. 1814.  Similar considerations apply to both.  

4.
Reg 99 provides:


“
(1)
Any overpayment, except one to which paragraph (2) applies, shall be recoverable.”

Save to any extent that para (2) is applicable, that provision is absolute.


“
(2)
… this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not at the time of receipt of the payment … reasonably have been expected to realise that it was an overpayment.”

“Overpayment caused by official error” is defined in para (3) as:


“
(3)
… an overpayment caused by a mistake made whether in the form of an act or omission by –



(a)
the relevant authority;



(b)
an officer or person acting for that authority; 



(c)
…; or 



(d)
…


where the claimant a person acting on his behalf or any other person to whom payment is made did not cause or materially contribute to that mistake, act or omission.”

5.
The following are, therefore, the only relevant questions:


1.
Did the local authority cause an overpayment by making a mistake?


2.
Did the claimant cause or contribute to the local authority’s mistake?


3.
Could the claimant reasonably have been expected to realise that he was being overpaid?

6.
The reasons for the overpayment seem to me to be adequately set out in para 1 of the response of the Local Authority at p107.

7.
The grounds of appeal at 86/87 are:


“The main difficulty we see in the deliberations of the tribunal is the appearance in the written decision of the term ‘failure to disclose’.  These words don’t occur in regulation 99(2) of the HB Regulations.  They occur in section 71 of the Social Security Administration Act 1992.  The term ‘failure to … to disclose’ appears twice in the written decision, once in paragraph 12 and once in paragraph 17.  Of course, many overpayments of HB occur because of non‑disclosure, and it must be our task to persuade the tribunal chair or the Commissioners that the appearance of the section 71 term leads to an error of law i.e. that the term was used in a way that went beyond an ordinary everyday meaning to acquire the aspect of the test in the Administration Act.


“The tribunal’s emphasis on the failure to disclose issue resulted, potentially, in two errors of law:



(a)
inadequate reasons and findings of fact with regard to, firstly, whether or not the local authority made an official error and, secondly, whether the relevant person could reasonably have been expected to realise that an overpayment was being made, and 



(b)
the application of two legal tests to the appellant, rather than one.”

And at p89 the rep adds:


“My clients maintain that if RDC had continued to suspend the benefit and had requested either more wage slips or wage slips from a later date this overpayment may not have occurred.  They also insist that they provided the wage slips that were requested by RDC and went to great lengths to inform RDC that [the claimant’s wife’s] wages were indeed to increase.”

8.
What the tribunal did say in para 12 was:


“The obligation to disclose falls entirely on [the claimant] and the tribunal concludes there has been a failure by [the claimant] to disclose this information within a reasonable time.”

And in para 17:


“Even if the local authority did make some omission or mistake [the claimant] caused or contributed to that mistake by his failure to disclose.”

9.
(i)
The use of the expression “failure to disclose” in para 12 is no more than an expression of the general principle that a claimant is under a duty to provide all relevant information.  In para 7 the use of that expression was made in relation to the question of whether or not the claimant caused or materially contributed to the mistake – if there was one – and the criticism made in pps 86/87 in this respect seems to me to be groundless.  


(ii)
As to the submission at p89, the fact that the local authority did not continue to suspend benefit cannot of itself be a mistake:  it may have led to consequences which may have turned out to be disadvantages to the claimant but it was an administrative decision, of itself entirely justified and not itself a mistake.  I reject that ground of appeal also.

10.
In this context, I would re‑echo what the Commissioner said in R(H) 2/02:


“
13.
… while the Council might perhaps have taken a more hardnosed attitude and insisted on being notified of the actual award figure for WFTC or at least on making some further enquiries about the progress of her claim for it, before determining the housing benefit for the renewal period from 30 October 2000, it was not in my view an ‘error’ or ‘a mistake’ in terms of regulation 99 not to do so.  Still less was it a ‘breach of duty towards the claimant’ as alleged by Mr Palmer, for the Council to maintain the continuity of her housing benefit by making her a new award on 17 October on the best information currently available (the figure she herself provided) and trusting her to notify them if it should transpire this needed correction.  That, in my judgment, is nowhere near the kind of ‘mistake’ envisaged by the wording used in this regulation which is a ‘clear and obvious’ error of fact or law …”


That comment is certainly applicable so far as the submission at p89 is concerned. 



“14.
Secondly and in any event, as held by the tribunal what caused the overpayment in this case was the claimant’s own failure to notify the Council of the true amount of her WFTC entitlement as soon as the figure given by her and reflected in their award calculation became incorrect.  That it seems to me was an entirely practical and justified assessment of the reason for what actually happened in this case …”

11.
My decision is therefore as set out above:


(1)
I can discern no official error in the sense of any mistake made by the local authority.


(2)
The grounds of appeal are rejected.


(3)
The overpayments are correctly set out at pages 128 and 129.






(Signed on the Original)
J M Henty
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