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DECISION OF DEPUTY SOCIAL SECURITY COMMISSIONER

This appeal is refused.  I find no error of law in the decision of the tribunal of 28 November 2007.  

The claimant is a tenant under an assured tenancy agreement between herself and a housing trust dated 12 February 1998.  The property is a two-bedroomed bungalow with gardens attached.  The lease provides for the payment of rent and any other “service charges” in respect of the premises to be paid by the tenant weekly in advance.  One of the tenant’s duties set out in that lease is “to keep the garden in a good state of cultivation and not to allow the accumulation of household, building, garden, or other forms of refuse”.  In the general terms of the lease, set out at page 64 of the appeal papers, changes in service charges are provided for as follows: 

“The service charge is a variable service charge and can be changed every twelve months, or more frequently if required, in line with the provisions of Sections 18 – 30 of the Landlord and Tenant Act 1985 (as amended)”.  

Further detail of this matter is given below that reference to this effect:

“The Service charge paid with the rent is a variable service charge.  This is the cost to the Trust for providing services of works for each flat and house.  The charge is worked out every twelve months or more frequently as required.”

At the commencement of the lease in February 1998, the rent was stated to be £63.96 together with a service charge of £1.40.  This situation appears to have continued in broadly similar terms until the letter of 20 April 2007, which is at page 13 of the appeal papers.  At that time, the claimant was advised that her rent and service charge was to be changed with effect from 21 May 2007.  The changes are said to be due to the fact that a service charge of £6.95 for the “individual gardening service” had been included.  Accordingly, a new element of the service charge was introduced payable as from 21 May 2007.

The claimant subsequently applied to the local borough council for rent increase to take account of the additional service charge of £6.95 to be covered by her housing benefit of which she was in receipt.  That was considered by the Council but it was decided on 1 May 2007 that the individual gardening service was not covered by housing benefit.  An increase was therefore refused.  The claimant subsequently appealed to the tribunal in respect of the refusal to increase housing benefit in this respect.  It was contended that, since the claimant’s garden was inseparable from her bungalow, she could not choose to live in that accommodation without the garden.  If the garden was not maintained in an adequate manner, it would become wild and overgrown and become a haven for rats and vermin.  She might find herself in the position of not being able to use pathways to enter or leave her house without compromising her safety.  Because of her age (she was about 70), she was unable to maintain the garden herself and the landlord had no option but to provide the service for her.  She was in danger of losing her tenancy since, as narrated above, maintenance of the garden was one of the tenant’s duties under the lease.  

Reference was made by the tribunal to regulation 12 of the Housing Benefit Regulations 2006 (the 2006 regulations) and to Part I of Schedule 1 thereof.  In terms of regulation 12(1), the payments in respect of which housing benefit is payable in the form of a rent rebate or allowance are certain periodical payments which a person is liable to make in respect of the dwelling which they occupy as their home.  In sub-paragraph (e), payments in respect of, or in consequence of, the use and occupation of the dwelling, are included.  In addition, in terms of sub-paragraph (e), payments of or by way of service charges, payment of which is a condition on which the right to occupy the dwelling depends, are included as periodical payments.

By regulation 12(8), “service charges” are defined as periodical charges for services, whether or not under the same agreement as that under which the dwelling is occupied, or whether or not such a charge is specified as separate from, or separately identified within, other payments made by the occupier in respect of the dwelling.  “Services” are defined as services performed or facilities (including the use of furniture) provided for, or rights made available to, the occupier of a dwelling.

By paragraph 1 of Part 1 of Schedule 1, certain service charges are declared to be ineligible to be met by housing benefit.  By paragraph 1(g) charges in respect of any services not specified in paragraphs (a) – (f), which are not connected with the provision of adequate accommodation, are rendered ineligible to be met by housing benefit.  

The tribunal considered the evidence before it, which consisted only of the written submissions by the claimant and oral submissions from the claimant’s representative and from the representative of the local authority.  In addition, the claimant’s representative produced what was claimed to be a medical report on the claimant’s state of health.  However, the tribunal considered that this was not a report as such but simply a computer printout from the claimant’s general practitioner, showing the nature and extent of medication prescribed to her.  The tribunal did not consider it could attach great weight to this document.  

Further, the tribunal note that the claimant’s representative had no information to give to the tribunal to establish whether the service charge of £6.95 was one imposed compulsorily by the landlord or in response to an individual request for services made by the claimant as an optional extra.  No enquiries to the landlord had been made and the representative was unaware of any discussion between the claimant and the landlord in this respect.  The tribunal had therefore to set about its task on the basis of the available and admittedly scant information placed before it.  

The question for the tribunal was whether the individual gardening service of £6.95 properly fell to be payable as housing benefit under regulation 12(1) of the 2006 regulations.  The tribunal’s decision the effect that it was not is based on two considerations.  The first was that the charge was a voluntary and optional extra and was not a payment that was a condition of occupying the accommodation.  That is a reference to regulation 12(1)(e), referred to above.  The conclusion of the tribunal in this respect, upon the evidence before it, was based on the following factors: in a letter from the claimant’s landlord dated 17 February 2007 at page 10 of the papers, a change in rent and service charge was notified which made no reference to the individual gardening service.  The first reference to such a charge was by a letter dated 20 April 2007 (at page 13 of the appeal papers).  Taking account of the fact that the word “individual” appears in the letter of 20 April to describe this gardening service, it was probable that the claimant had requested the individual service to be provided for her, for which she incurred a charge.  That request must have been made between the dates of those two letters set out above.  The tribunal concluded that the claimant was not compelled to accept the service or to pay for it.  Accordingly, it concluded that the charge was not one which was a condition upon which the claimant’s right to occupy the dwelling depended.  Accordingly, it did not fall within regulation 12(1)(e).  

The tribunal dealt with the argument advanced to it by the claimant’s representative that, if the charge was not paid, the garden would become overgrown and have the consequences set out in paragraph 3 above.  It rejected that as being speculative, highly improbable and simply not credible.  Further, the tribunal found that there was no evidence from the claimant (who had not attended the hearing) or her GP that the state of her health prevented her from gardening.  

The second consideration was that this service charge was ineligible in terms of Schedule 1 Part I paragraph 1(g).  That was upon the view that the individual gardening service charge was not connected with the provision of adequate accommodation.  They did so on the basis of the reasoning narrated in the previous paragraphs in which they rejected the claimant’s representative’s arguments in respect of the consequences of not paying this charge.  

The claimant has appealed this on various bases.  First, it is said that the tribunal failed to take account of case law on the issue of “use and occupation”, as set out in regulation 12(1)(d) of the 2006 regulations.  By that provision, payments which a person is liable to make in respect of, or in consequence of, use and occupation of a dwelling, are payable as housing benefit.  That matter was not argued before the tribunal.  The phrase “use and occupation” appears to be a term from the law of real property and such payments are to be interpreted as payments made by a trespasser for the use of land, rather than by a former tenant (see R v Bristol CC. ex parte Jacobs 1999 32 HLR 841).  Further, as the Borough Council points out in its submissions in response to the grounds of appeal (see page 80 of the appeal papers), the lease between the claimant and the landlord at page 6 thereof sets out provisions in respect of services to the effect that “tenants living in the Trust properties may (my underlining) require services for which they pay a charge.  This is known as a service charge.”    The Council argues that the individual gardening service is one such service which may be provided but which is not a mandatory condition of the right to occupy the dwelling.  I agree with that submission.  

In my judgement, the tribunal has made no error of law in the way in which they have dealt with the appeal before it.  It has refused the appeal on two individual bases.  The first was that the individual gardening service did not fall within the terms of regulation 12(1)(e).  They have given full and detailed reasons why they came to the view that they did in respect of this matter.  Upon the limited evidence available to it, the conclusion to which they came was one they were entitled to reach.  Further, they have refused it on the basis that, in terms of paragraph 1(g) of Part I of Schedule1 of the 2006 regulations, the charge was not connected with the provision of adequate accommodation.  Again, they have given full and detailed reasons why the tribunal came to that view.  They were entitled to reject the argument advanced to them that failure to tend the garden would lead to a failure of the provision of adequate accommodation.

Reference is made in the grounds of  appeal to Lambeth BC v Thomas 1997 HLR 89 as demonstrating that the Court of Appeal considered that rent included water rates and, by analogy, the gardening charge should be viewed as part of the rent or in any event a charge falling under regulation 12(1)(e).  However, that case was dealing with the meaning rent or any other obligation in Ground 1 of Schedule 2 of the Housing Act 1985.  I do not consider that it provides any useful guidance in construing the relevant provisions of the 2006 Regulations.  

15.   In these circumstances, the appeal is refused.  
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