CH/507/2006

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The decision of the Bolton tribunal given on 25 August 2005 is erroneous in point of law for the reasons set out at paragraph 12 below.  I set aside its decision and in accordance with paragraph 8(5)(a) Schedule 7, Child Support Pensions and Social Security Act 2000 I substitute my decision which is that the local authority is entitled to recover excess benefit in the sum of £882.22 in respect of the period 15 September 2003 to 1 April 2005.  Unfortunately for the claimant, who appealed against the tribunal’s decision, my decision is less favourable to him than was the tribunal’s.  I do not think that the claimant has understood the legal basis upon which local authorities are entitled to recover excess council tax benefit.  He has appealed against the tribunal’s decision simply because of his dissatisfaction with various aspects of local authority administration.  Whether his dissatisfaction is justified or not is not a question for me, as neither the tribunal nor the Commissioner has any jurisdiction in respect of real or imagined deficiencies in local authority administration.

2.
The claim to council tax benefit was made during a period of unemployment, when the claimant’s income consisted of jobseeker’s allowance.  The Department of Work and Pensions (DWP) confirmed to the local authority on 3 July 2003 that the claimant was indeed in receipt of jobseeker’s allowance, and on 29 July 2003 the local authority issued a letter to the claimant making the award. This letter also gave him information concerning his duty to report any changes in circumstances such as an increase or decrease in income.

3.
The cessation of benefit periods in 2004 has meant that local authorities no longer send claim forms to claimants at regular intervals. Accordingly local authorities are even more dependent upon claimants doing that which they are in any event under a duty to do, namely reporting relevant changes in circumstance promptly. In this case the local authority did not discover that the claimant was no longer in receipt of jobseeker’s allowance until it made a periodic enquiry of the DWP as to the claimant’s benefit status.  On 17 May 2004 the local authority received information from the Department of Work and Pensions that the claimant’s award of jobseeker’s allowance had ceased on 14 September 2003 because he had found work.

4.
The fact that the claimant was no longer in receipt of jobseeker’s allowance, and had found work, did not of itself mean that he could not be entitled to council tax benefit and on 26 May 2004 the local authority wrote to the claimant asking him to attend an appointment the following month to discuss his benefit claim.  He was asked to bring with him proof of all income and capital.  That appointment was subsequently changed to one at the beginning of July 2004 and as a result of the information obtained then his award of council tax benefit was superseded and an overpayment (“excess benefit”) was calculated.  A memo of this meeting states that the claimant was surprised to learn that he was still in receipt of council tax benefit, He had been under the impression that the DWP would inform the local authority of the changed circumstances, and that his council tax benefit would automatically be ‘cancelled’. He stated that he had made payments of council tax by direct debit in full after the date that he thought his benefit had ceased.  He also referred to the fact that he had at his request been given a refund of seemingly overpaid council tax. Whether the claimant had indeed paid all the council tax in full is not clear, but as this is not relevant to the matters before me, I will not consider it further, though I have no doubt it is a matter which exercises the claimant, who may have expected the authority’s council tax department and its benefit department each to have known what the other was doing.

5. The claimant’s letter of appeal against the decision to recover excess benefit is at page 55 of the file.  In this he states that he has been in full‑time employment since September 2003 and had been paying £50 per month towards his council tax.  The local authority refused to reconsider its decision. It replied that he had been overpaid because he had failed to inform the local authority that his award of jobseeker’s allowance had ended.  By this time the council tax was significantly in arrears and the magistrates had issued a liability order against him.  The claimant entered a formal appeal against the local authority’s decision.  This did not challenge the local authority’s assertion that he had not reported the change in circumstance. It simply asked why the authority had taken so long to notify him of its decision and pointed out that since ceasing to be unemployed he had made payments of council tax each month.  It was the fact that he had made these payments which resulted in an apparent surplus on the account because council tax benefit was being credited to his account at the same time he was making council tax payments  each month.  When the claimant realised the account was in credit, though he might well have wondered how it came to be in credit, he requested a refund. This was granted by the council tax section, which seems not to have been aware of the claimant’s difficulties with the authority’s benefits office.

6.
It was only at the tribunal hearing on 25 August 2005 that the claimant, for the first time, asserted that he had informed the local authority of his change of circumstances.  The record of proceedings is not always easy to read, but shows the claimant’s evidence that he had been told ‘he was no longer eligible for receiving benefit’ and says this communication with the authority took place in or about August 2003. 

7.
The tribunal did not accept that the claimant had notified the local authority of the change in circumstance and I accept its findings.  The claimant had many opportunities to put in writing that he did not accept the local authority’s version of events, and that he had indeed  reported stopping benefit and starting work. Yet it was only at the tribunal hearing, nearly two years after the change in circumstance took place, that he challenged the local authority’s assertion in this respect.  Further, I am aware that it is unlikely the authority would have told him that he was “no longer eligible for receiving benefit”. He would instead have been given a new claim form and invited to make a claim on the basis of his current circumstances.  I am satisfied from this, as was the tribunal chairman, that the note recorded at the meeting with the local authority in July 2004 was correct, i.e. that he had expected the DWP to notify the local authority and he had not done so himself.

8.
At the tribunal hearing the local authority presenting officer made a concession that excess benefit in the sum of £115.84 in respect of the period 17 May 2004 to 29 July 2004 was not recoverable, attributing it to official error to which the claimant had not contributed and which the claimant could not reasonably be expected to be aware was an overpayment.  However I do not consider that concession well made and it is in this respect that my decision is less favourable to the claimant than was that of the tribunal. Decisions on appeals are made on a strict interpretation of the law.  The local authority has a discretion not to recover a particular overpayment, but the tribunal and the Commissioner have no such discretion. If the authority is in law entitled to recover an overpayment, then it is the tribunal’s duty to give a decision to that effect. If it does not, then the Commissioner must.

9.
The statutory process for recovery of excess benefit is found at what was at the relevant time Regulation 84 of the Council Tax Benefit Regulations 1992 (now Regulation 83 of the Council Tax Benefit Regulations 2006).  This provides:


(1)
Any excess benefit, except benefit to which paragraph (2) applies, shall be recoverable.  


(2)
Subject to paragraphs (4) and (5) and excepting any excess benefit arising in consequence of a reduction in tax or substitution to which regulation 82 [now regulation 81] refers, this paragraph applies to excess benefit allowed in consequence of an official error, where the claimant or a person acting on his behalf or any other person to whom the excess benefit is allowed could not, at the time the benefit was allowed or upon the receipt of any notice relating to the allowance of that benefit, reasonably have been expected to realise that it was excess benefit.  


(3)
In paragraph (2), “excess benefit allowed in consequence of an official error” means an overpayment caused by a mistake made whether in the form of an act or omission by – 




(a)
the relevant authority; 




(b)
an officer or person acting for that authority;




(c)
an officer of –






(i)
the Department for Work and Pensions; or






(ii)
the Commissioners for Her Majesty’s Revenue and Customs, acting as such; or




(d)
a person providing services to the Department or to the Commissioners referred to in (c), 



Where the claimant, a person acting on his behalf or any other person to whom the payment is made, did not cause or materially contribute to that mistake, act or omission. 


(4)
Paragraph (2) shall not apply with respect to excess benefit to which regulation 81(a) and (b) refers. 

(5) Where in consequence of an official error a person has been awarded excess benefit, upon the award being revised [or superseded] any excess benefit which remains credited to him by the relevant authority in respect of the period after the date of the revision [or supersession], shall be recoverable.

I should mention that Regulation 81 requires the local authority to offset any amount of council tax benefit the claimant would have been entitled to on the basis of his changed circumstances. Had there been any underlying entitlement, this would have been used to reduce the amount of benefit recoverable. However, in the claimant’s case, I understand his income was such that there was nothing  to offset against the overpaid benefit.

10.
The important point here is that unless an award of excess benefit falls within the very narrow confines of official error as defined in regulation 84(2), that excess benefit is recoverable by the local authority.  Accordingly, the question to be decided is whether or not the excess benefit arose in consequence of official error.  The local authority’s concession to the tribunal in this respect was ill‑founded.  The presenting officer seems to have made an assumption that not acting the instant confirmation was received from the DWP amounted to official error.  But where was the mistake?  On 20 April 2004 the authority requested confirmation of information indicating that the claimant’s benefit award had ended. It did not receive this confirmation until 17 May 2004. Up to this point, the authority knew only that there was a potential problem. Not until confirmation of the cessation of jobseekers allowance was received was the authority in a position to start taking further action.

11.
It is true that the local authority could have taken a decision at this point to suspend the claimant’s benefit.  Had it done so, this might have created arrears on the claimant’s account in circumstances where he might still be entitled to some level of council tax benefit.  Instead the authority wrote to the claimant inviting him to attend an interview the following month, bringing with him proof of all income and capital and some form of identification.  It is possibly the case that that appointment could have been arranged more quickly, but I hardly think it can amount to official error not to have interviewed the claimant sooner.  Even it were official error, which I do not consider is the case, then the letter itself put the claimant on notice that he was receiving council tax benefit.  As his appeal has been on the basis that he did not realise he had been in receipt of council tax benefit, at the time of this letter, 26 May 2004, he must have become aware that he was being paid benefit and that it was being overpaid.  For reasons not apparent from the file, the appointment arranged for 23 June did not take place but the claimant was seen and interviewed on 1 July 2004.  It was following that interview that the award of benefit was superseded and the overpayment decision calculated.

12.
Leave to appeal was granted in this case by a Commissioner.  Numerous directions were issued.  The claimant, clearly, did not understand the very narrow legal basis on which his appeal fell to be decided.  The local authority appeared to have had some difficulty in framing its responses to the Commissioner’s directions in such a way as to make the legal basis of its decision absolutely clear.  In talking of a “technical overpayment” in respect of the period after the date of the decision, which was 29 July 2004, the local authority did not make clear that the award of council tax benefit in respect of the period from the end of the 2003 financial year to 1 April 2005 was made well in advance of the receipt of information from the DWP confirming that the claimant’s award of jobseeker’s allowance had ceased.  It is because this award was made before the authority knew of the change of circumstance that the overpayment was not caused by official error. In conceding official error, the authority’s presenting officer (however inadvertently) misled the tribunal into allowing this part of the claimant’s appeal. Further, even if there had been official error, the overpayment for the period up to 1 April 2005 would have been recoverable under Regulation 84(5), which is set out at paragraph 9 above.  

13.   Section 138 of the Social Security Administration Act 1992 provides in subsection (1)(b) for the common form of award of council tax benefit, namely a reduction in the amount of tax the person is or becomes liable to pay to the authority in respect of the tax for the relevant or any subsequent financial year.  In short, an award of council tax is made to the end of the financial year in respect of which an award has been made.  This means that an award of council tax benefit will reduce the council tax liability to the end of the financial year in question.  For the claimant the award of council tax benefit for the financial year March 2004 – March 2005 was made at latest in March 2004; local authority records indicate the award was made in February 2004. Regulation  77 of the Council Tax Benefit Regulations makes it clear that where a person is entitled to council tax benefit the relevant authority shall discharge his entitlement by reducing so far as possible the amount of his liability to council tax in respect of the relevant or any subsequent chargeable financial year.  The local authority’s presenting officer described this as a “technical overpayment” because it did not involve cash in the claimant’s hands after the date of the supersession in July 2004. Unless the award for this forward period is recovered, the claimant’s council tax liability stood reduced for a period when both he and the local authority agreed he had no entitlement to council tax benefit. Recovering the award has the effect of  reinstating the claimant’s liability to meet the council tax for the period ending 1 April 2005 and thus enabling the local authority to recover the excess benefit.

14.
Local authorities should be wary of making unwarranted concessions of official error. Tribunals, unfortunately,  must be cautious in accepting them.





(Signed on the Original)
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