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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The appeal is dismissed.

2.
This is an appeal with leave granted by me from the decision of an appeal tribunal dated 16.8.2004.  

3.
The appeal concerns the claim for recovery of Housing Benefit of £350.25 for the period 7.10.02‑19.1.03 and overpaid Council Tax Benefit of £69 for the period 7.10.02‑19.1.03, and £4.60 for the period 20.1.03‑26.1.03.  

4.
So far as Housing Benefit is concerned, the appropriate recovery provisions are contained in regulation 99 of the Housing Benefit (General) Regulations 1987 S.I. 1971 and the parallel provisions, as regards Council Tax Benefit, in regulation 84 of the Council Tax Benefit (General) Regs 1992 S.I. 1814.  These are broadly similar to those in reg 99 and I do not need to set them out here in full.  However I set out the appropriate part of reg 99:


“99.
(1)
Any overpayment except one to which paragraph (2) applies shall be recoverable.



(2)
Subject to paragraph (4) this paragraph applies to an overpayment caused by an official error which the claimant or a person acting on his behalf or any person to whom payment is made could not at the time of receipt of the payment … reasonably have been expected to realise that it was an overpayment.



(3)
In paragraph (2) “overpayment caused by official error” means an overpayment caused by a mistake made whether in the form of an act or omission by





(a)
the relevant authority …




where the claimant or a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake act or omission.”

5.
(i)
On 12.3.02 (22), the Council decided that, for the period 1.4.02‑6.4.03 the claimant was entitled to £71.42 Housing Benefit p.w.  No amount was to be deducted in respect of non‑dependants living at home because, at that date, there were none.


(ii)
On 28.3.02 (24) the Council decided that the claimant was entitled to £16.62 Council Tax Benefit p.w.  Again no amount was to be deducted for non‑dependants living at home because, at that date, there were none.

6.
The claimant has a son, Steven.  In the renewal claim form of 1.3.02 (11‑21) the date of Stephen’s birth is clearly shown as 1.6.84 (13).  On 11.09.02, the Council received written notification (26) that, as from 9.9.02, Steven was considered a non‑dependant.  The effect of a non‑dependant living at home produces the deductions for Housing Benefit contained in reg 63(1) and (2).  A non‑dependant deduction when the non‑dependant is not in remunerative employment is the sum of £7.40 p.w., but, in this case, it turns out that the appropriate deduction is £23.35.  Accordingly, for the period 7.10.02‑9.01.03 the claimant’s entitlement to Housing Benefit was £48.07 and, under the parallel provisions for Council Tax Benefit, for the same period the deduction was £4.60.  Accordingly the claimant’s entitlement was  £12.02.

7.
It seems to me to be plain that:


(i)
The Council cannot revise/supersede the award of benefits until the non‑dependant earnings are known; and 


(ii)
Notwithstanding that that may cause delay, the effective date under reg 8(2) Decisions and Appeals Regs 2001 S.I. 1002 is the date on which the change of circumstances occurs i.e. when Steven became a non‑dependant resident in remunerative work.  That has been taken to be 7.10.02 for the reasons expressed in para 10 of the DM’s decision (5) thus:




‘10.
The Local Authority considered the information supplied by [the claimant] and decided to add Steven as a non‑dependent (with a gross weekly income of £142.89) from 7 October 2002.  The decision to use this date was made as it was unclear when [the claimant] stopped receiving child benefit for Stephen and also unclear exactly when 18 year old Steven left school.  The Local Authority considered that to use this date was to act with favourable bias towards [the claimant].’

The claimant states that he thought no change could take effect until the actual decision was made, and his appreciation of the position is neatly encapsulated in para 4 of  the Statement (54) thus:


“[The claimant] did not in fact support his representative on this .  He said he was aware that a dependant child earning was income which would not be taken into account, but that when a non‑dependant child had earnings that it would be taken into account.  He thought that he would have to pay more but he thought it would not be until the date when the decision was made and was quite prepared to pay more by way of housing costs from that date and more of the Council Tax from that date.”

8.
The sequence of events would appear to be thus:


(i)
On 11.9.01 the Council is alerted to the fact that Steven prima facie became a non‑dependant on 9.9.02.


(ii)
On 27.11.02 (27) the Council requested information as to, and proof of, Steven’s earnings.  


(iii)
On 29.11.02 the claimant wrote the letter at (28) and on 9.12.02 produced the information at (29) with the payslip at (30).  


(iv)
On 27.1.03 the Council decided – for the reasons I have noted above – that as from 7.10.03 Steven was to be regarded as a non‑dependant resident.


(v)
On 28.1.03 (31 and 33) the Council revised the entitlement for both benefits and on the same date raised the repayment claim.  

9.
In these circumstances, the claimant raises the question whether the Council had been guilty of official error, having regard to the fact that it had known that Steven had probably become a non‑dependant resident in September 2001.  In the commentary to regulation 99 in the CPAG’s Housing Benefit Legislation 2004/2005, it is stated that it has been suggested that mere delay cannot amount to an “omission” so as to amount to an official error and cited R v. Liverpool CC Exp Griffiths 1990 22 HLR 312, but that appears to be wrongly cited.  It is not the relevant case.  The edition for 2003/2004 at p510 gives the correct reference to be R v. South Mimms exp. Ash (1999) 32 HLR 405.  In that case, it was sought to be argued that there was no reason why the DSS should have delayed in carrying out the reassessment, and that was an error.  It is not, however, correct to say that that argument was rejected on that ground.  It is true that the judge refused leave to amend, but the ground for rejection on which he would have relied, had he granted leave, was that it would be fanciful to say that it was an error of an officer of the relevant Department to have made an error when, in fact, all he was doing was giving advice in a private capacity.  I doubt that this case is a satisfactory authority for the proposition put forward.

10.
If the point is clear, for example where the claimant discloses that he no longer occupies a dwelling as his home, it would be the practice of a council to cancel benefit very soon after the notification or possibly immediately.  That, at any rate, was what I was told in CH/3970/04 and I accept it.  But where any cancellation or adjustment requires detailed enquiries, I accept the tribunal’s reasoning both as to the period up to 9/12/02 and the period thereafter.  I preface my remarks by citing what Nolan J said by way of general comment in R v Liverpool City Council ex p. Griffiths  1990 22 HLR 312 at p315:


“It is also to be born in mind that, if, as the applicant maintains, the overpayment she has received is irrecoverable, then she will have been left at the expense of other citizens with more than her intended entitlement under the legislation.”

What the tribunal said about the period before 9.12.02 was that it was the duty of the claimant to notify the council that Steven had become a non-dependant in remunerative work, which clearly included what the remuneration was.  In respect of the period after 9.12.02 the tribunal said:


“I was then asked to consider that if I did not accept there was official error in respect of the period up to 09/12/2002, whether there was official error for the period after this.  I was unable to accept that this could be accounted as official error.  It is unrealistic to expect an Authority to drop all other benefit processes to prioritise a notification.  Further, Christmas and New Year holidays intervene.  Further, the local authority could not calculate the new benefit level, nor any overpayment, until further enquiries were made about fluctuating earnings.  I respectfully agree with Mrs Commissioner Parker who said [in CSHB/718/2002] that it was not official error for an Authority to fail to suspend payment so soon as information indicative of overpayment or possible overpayment was received.  I would consider there was official error if the delay was particularly protracted, but taking into account the holiday period, I cannot find that that was the case here.”

What “particularly protracted” means in any one case depends on the particular facts of that case and has to be argued accordingly, but in this case I do not consider the delay until 19.1.03 was particularly protracted and I accept what the tribunal said.  Without attempting to state any matter of principle I would surmise that particularly protracted may involve some measure akin to estoppel.  While I well appreciate the feeling of the claimant, I do not dissent from the view taken by the tribunal.  

11.
Furthermore, it seems to me that it is arguable that the claimant could reasonably have been expected to realise there was an overpayment, adopting an objective test, as was done in not dissimilar circumstances in CF/026/1990.  Thus, the mistaken appreciation of the claimant that a repayment could only be claimed from the actual decision date would not assist him.  However, I do not decide this point and in due course, if it arises again, it will require detailed argument.

12.
My decision is therefore set out in para 1 above.


(Signed)
J M Henty



Commissioner





(Date)



10 June 2005
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