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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the claimant, with the permission of a legally qualified panel member, against a decision of the appeal tribunal sitting at Sutton on 28 July 2006 (the “appeal tribunal”).  The first respondent to the appeal is the Wandsworth Council (“the Council”).   The second respondent is the Secretary of State for Work and Pensions who accepted an invitation to be joined as a party.

2.
For the reasons which I give, the decision of the appeal tribunal is erroneous in point of law.  I therefore allow the appeal and set the decision aside aside.  However, I go on to exercise the powers conferred upon me by paragraph 8(5)(a) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000, and give the decision which I consider the tribunal should have given.  My decision is the same as that of the appeal tribunal – but for different reasons.  That is, I dismiss the claimant’s appeal against the decision of the Council, dated 24 January 2006.

3.
The issue in this appeal can be stated quite shortly.  The appeal involves both housing benefit land council tax benefit.  However, the relevant provisions (regulation 57A(3) of the Housing Benefit (General) Regulations 1987 (SI 1987/1971) and regulation 47(3) of the Council Tax Benefit (General) Regulations 1992 (SI 1992/1814) are in identical terms and it is convenient to simply refer to housing benefit on the basis that anything said applies with equal force to council tax benefit.  When a person applies for housing benefit it is generally necessary to calculate his or her income in order to ascertain whether he or she is entitled to benefit and, if so, to how much.  The calculations have to be carried out in accordance with the regulations.  At the relevant time these were mainly contained in the Housing Benefit (General) Regulations 1987.  These have been replaced by the Housing Benefit Regulations 2006 (SI 2006/213).  Regulation 57A, with which this appeal is concerned, has become regulation 64 and regulation 57A(3) has become regulation 64(3).  The wording of the two paragraphs remains the same.  

4.
This appeal relates to the treatment of student loans under regulation 57A  which requires a student loan to be treated as income.  The regulation contains formulae for converting the amount of the loan into a weekly amount which is then treated as part of the applicant’s weekly income.  Put very simply, certain deductions have to be made and the balance is then to be spread over a period laid down in the regulations.  The practical effect is that a person who is entitled to a student loan will suffer a diminution in the amount of housing benefit to which he or she would otherwise be entitled.  Indeed, there may be no entitlement at all.  The use of the words “entitled to a student loan” is deliberate.  Many students do not wish to take out a student loan because they do not wish to leave university with a substantial amount of debt or because they may have been able to make other arrangements or else receive assistance from their families.  It does not matter that no loan is taken out.  The amount of the student loan to which they are entitled must still be taken into account.  Regulation 57A(3) was in the following terms.


“
(3)
A student shall be treated as possessing a student loan in respect of an academic year where –




(a)
a student loan has been made to him in respect of that year; or 




 (b)
he could acquire such a loan in respect of that year by taking reasonable steps to do so.”

5.
The problem which arises in this case is does it matter that the student has strongly held beliefs which prevent him or her applying for a loan?  To be more specific, what if he or she is a devout Muslim who considers that he or she is prohibited from applying for a loan because of the Islamic, or Sharia, laws against paying or receiving interest?  As I understand it, the matter comes before me as an issue of principle.  I am not concerned with the calculations which have been made.

6.
I turn to the facts.  The claimant lives in South London with a child and her partner.  (The papers sometimes refer to him as her partner and sometimes as her husband.)  She has lived in her present accommodation since about April 2005, and she has been receiving housing benefit in respect of that accommodation since 18 April 2005.  Her partner is enrolled on a mechanical engineering design course at Kingston University and he began his course on 19 September 2005.  When the Council were told of this they required to be given certain information.  One item was the amount of the student loan to which the claimant’s partner was entitled.  Details were produced and will be found at page 8 of the papers.  The total amount which the claimant’s partner was entitled to borrow was £5,847.00.  The Council then carried out the necessary calculations, which took into account a large part of the loan, and decided that the claimant was not entitled to either housing benefit or council tax benefit.  As already indicated, I am not concerned with the calculations themselves but with whether the Council was right to take the student loan into account.  

7.
Perhaps I should say that the calculations which the Council made resulted in the claimant being found to have been overpaid housing benefit amounting to £425.68.  However, as I understand matters, the Council very properly decided not to seek to recover this amount.  Pages 14 and 15 of the papers are a copy of a letter dated 15 February 2006, from the Council’s Benefits Appeals Officer which, towards the bottom of page 14, refers to the £425.68 and then says “…I have put this overpayment forward not to be recovered …”.  I assume that that proposal has been carried into effect.  

8.
The claimant protested against the loan being taken into account.  In an e-mail dated 17 January 2006, she said this (see page 10):


“Could you also tell me why it would be considered as income, as we will not be taking the loan, therefore we will not have the money.  The reason why we do not wish to take the loan is that we do not want a big debt at the end of his degree and for religious reasons; it is sinful for us to take the loan if we have to pay extra (interest/inflation) on top of the loan.  We are struggling to pay for the rent already.”

These remarks, and particularly in relation to the religious aspect, have been repeated on many occasions since.  See, for example, the claimant’s letter of 30 January 2006. 

9.
The claimant appealed but her appeal was dismissed by the appeal tribunal on 28 July 2006.  Although I agree with the outcome I consider that the appeal tribunal arrived at that outcome for the wrong reason.  The claimant had argued that it was “not a reasonable step” for her partner to apply for a student loan as it was against Islamic law.  In support of her appeal she lodged a short article obtained on the internet, about loans and Sharia law and a short extract that had appeared in the Metro free paper.  That internet article mentioned, in relation to student loans, that Muslim scholars were divided as to whether they were prohibited or not.  Some scholars thought they were prohibited but others took a different view.  The article, as it appears in the case papers, did not go into any detail.  It says little more than that there is a division of opinion and summarises the main issues with extreme brevity.  Picking up on what was said in the article, the tribunal gave the following reasons.


“
4.
It is accepted that [the claimant’s] partner is a devout Muslim.  Under Sharia law Muslims cannot pay or earn interest.  It is not lawful to earn money on money.  However, it is clear that a student loan does not incur a commercial rate of interest.  When the loan is repaid back inflation is taken into account so that effectively the money repaid has the same value as the money originally borrowed.



5.
I do not consider that the test of what are reasonable steps is a subjective one but rather an objective one i.e. what a reasonable person standing the in shoes of the Applicant would be expected to take.



6.
I therefore find that the student loan should be taken into account and the appeal is accordingly disallowed.”

10.
The appeal tribunal was in effect making a decision about Muslim law based on the internet article.  An English court or tribunal may, if it is necessary to do so, make a decision with regard to a foreign law.  However, when an English court or tribunal decides a point of foreign law its decision is treated as a question of fact rather than a question of law.  The decision has, therefore, no authority outside the confines of the specific case.  It also follows that the decision must be based on evidence as to the foreign law.  There really was no evidence before the tribunal which supported paragraph 4 of the statement.  There was evidence that there was a disagreement between the relevant scholars and that the factors mentioned in paragraph 4 were factors in that disagreement.  However, the extract from the internet stopped well short of rehearsing the full arguments or explaining the reasoning of the rival camps.  Paragraph 4 of the statement is unsupported by evidence.  I therefore agree with the ground of appeal which submitted that the tribunal “failed to establish why on the facts as presented to it that it favoured one interpretation of Sharia law over another”.  Perhaps I should say that if the point is treated as one of theology, rather than law, then the tribunal, a fortiori, fell into error.  There is no evidence before me about, and I do not propose to adjudicate on, what is obviously a serious and difficult debate among Muslim scholars.  Instead I proceed on the assumption, made in the claimant’s favour, that a student loan is prohibited by Islamic law.

11.
In the appeal to me, a number of arguments have been advanced on behalf of the claimant.  Perhaps, I should say that I have sympathy for her and for her partner.  The fact that they take their religion seriously to the point of suffering a degree of hardship is highly commendable.  It is not something for which they should be criticised.  The first point taken relates to the construction of regulation 57A(3)(b) which, it will be recalled, requires a student loan to be taken into account, even where it has not been applied for, where “he could acquire such a loan in respect of that year by taking reasonable steps to do so”.  It is submitted on behalf of the claimant that because of the strongly held religious beliefs of her partner and herself, it is unreasonable to expect her partner to apply for a student loan or to expect her to request him to do so.  However, that is not how the regulation is worded.  The regulation could have said something along the lines as “where it is reasonable for him to do so” or “reasonable in all the circumstances”.  That would focus attention on the claimant’s partner and involve an examination of his reasons for not applying for a loan.  However, what the regulation refers to is the taking of “reasonable steps”.  Reasonable qualifies the steps which must be taken to acquire a loan.  It is not concerned with other matters, such as the motives and religious beliefs of the claimant and her partner.  It is the steps needed to obtain a loan – or, putting it another way, the mechanics of doing so – which are required to be considered.   If that is right, then the claimant’s argument cannot succeed.  No one has sought to suggest that there is anything unreasonable about the steps which would need to be taken to obtain a loan in this case.  Indeed, on the limited information available to me it is extremely difficult to see how the necessary steps could ever become unreasonable save in the most exceptional case.  The claimant’s argument is based on the motives and reasons of the claimant and her partner in not applying for the loan.  However, as I have said, that is something which does not fall within the wording of the regulation.  

12.
The claimant has referred to decisions of Commissioners where it has been held permissible to look at a person’s motives or reasons for not doing something.  Namely, R(S)2/63 and CH/393/2003.  They are both decisions where a person seeking benefit failed to make a claim at the appropriate time and then, when a claim was made, asked for that claim to be backdated.   The issue in both cases was whether good cause for the delay had been shown.  The concept of good cause for delay in presenting a claim is far removed from the present facts.  I derive no assistance from such authorities when construing the words of regulation 57A(3).  Nor do I derive assistance from the authorities referred to in an earlier set of submissions that were sent to the appeal tribunal with a covering letter dated 19 July 2006.

13.
I reach the conclusion that the appeal cannot succeed as a matter of the simple  construction of the words “by taking reasonable steps to do so” in the regulation.  At any rate, without the aid of the Human Rights Act 1998 and the European Convention on Human Rights (the “Convention”).  I therefore turn to this aspect of the matter.  Section 3 of the Human Rights Act 1998 is as follows:


3(1)
So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way that is compatible wit the Convention rights.

14.
In order to bring this provision into play it is necessary to demonstrate a breach of the Convention.  In the present case the claimant relies on Article 14 of the Convention taken in conjunction with Article 1 of the first protocol to the Convention (“1/P1”).  Article 14 is as follows.  


The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

1/P1 then provides:


Every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided by law and by the general principles of international law. 


The proceeding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties. 

15.
The claimant’s representative has lodged extensive submissions to the effect that this matter – by which is meant the award of housing benefit – falls within the ambit of 1/P1.  I have been referred to passages from the case of Stec and other –v- United Kingdom, European Court of Human Rights - applications 65731/01 and 65900/01 (admissibility decision given on 6 July 2005, final decision given on 12 April 2006) which it is submitted show that it does.  It is only if the action complained of falls within the ambit of some other provision of the Convention that one can consider whether or not there has been a breach of Article 14.  For present purposes I am going to assume, without deciding, that 1/P1 is engaged.  That is a matter which is not entirely easy to decide on the present state of the authorities.  However, on the assumption 1/P1 is engaged, it becomes necessary to consider Article 14.

16.
I must mention one point before doing so.  Article 9 of the Convention provides as follows.


1.
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.  


2.
Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals or for the protection of the rights and freedoms of others.  

Article 9 was raised at a very early stage in the appeal to the tribunal.  However, it was not mentioned thereafter and there have been no submissions addressed to me about its relevance.  That being so, it is not appropriate for me to consider it.  Further, from my limited understanding of the area, Article 9 is concerned to outlaw acts or omissions which interfere with the practice of a person’s religion rather than the ability of the adherence of a particular faith to access financial benefits or subsidies which are open to them under the general law but which they cannot access because of some part of their belief.  

17.
I begin by pointing out that what is complained of is not the law relating to student loans. It is the fact that they have to be taken into account under regulation 57A(3).  The claimant does not seek to attack student loans themselves and her representative’s submissions do not go into detail about them and how they operate.  She does not seek to say that nobody should have a loan nor does she attempt to say how they might be amended to accord with Islamic law – something which, I suspect, could be very complicated.  The evidence obtained from the internet alludes to the fact that banks and other lenders have devoted much energy to designing loans which are compliant with Islamic law.  However, this is a general comment and no mention is made of any such attempts extending to student loans.  Further, although the matter has largely been argued on the basis of their religious scruples, it should not be forgotten that at the beginning at any rate an alternative reason was put forward namely that the claimant’s partner did not wish to complete his mechanical engineering course owing a substantial amount of money.  If that reason still holds good, the claimant and her partner would not wish to take out a student loan even if it could be made compliant with Islamic law.  

18.
Her complaint is with the Housing Benefit regulation and the fact that the amount of the loan is treated as income.  However, on the basis that all, or virtually all, students are eligible for a loan, then the amount of the loan is taken into account in all cases – whether or not any particular student has applied for it and, if not applied for, whatever the motives for not applying.  The claimant and her partner wish to escape from this universal situation by putting forward a particular reason.  They are thereby seeking to place themselves in a favourable situation not enjoyed by others.  Many students will have sound and perfectly reasonable objections against incurring debt at all or may wish to defer doing so in order to limit their ultimate liability.  For example, if they will be involved in further education or training following a first degree course.  Again, if they are contemplating a career which, whilst entirely worthwhile, will not pay well – such as a career in the caring professions.  Many people simply have an aversion to incurring debt and in some cases this will involve deeply held principles akin to those of a religious nature.  

19.
The regulation requires that everyone should be treated in the same way whether they apply for a loan or not.  For the reasons I have attempted to explain, I do not consider that the claimant has made out a case that she and her partner should be treated differently from others or that their situation is significantly different from that of others. See paragraph 44 of Thilimmenos –v- Greece, European Court of Human Rights, application number 34369/97.  The claimant may say that that is all very well but other persons, who object to taking out a student loan, could take one out if they wanted to.  She and her partner, on the other hand, are prevented from doing so by their religious principles.  However, those principles are simply one amongst many perfectly understandable motives for not taking out a loan.  I see no reason why, because they hold them, they should be placed in a favourable position.  

20.
They are being treated in exactly the same way whether they take out a loan or do not.  They are treated in the same way as everyone else.  There is no discrimination and therefore no breach of Article 14.  It follows that I must dismiss the appeal.  






(Signed)
J.P. Powell








Commissioner






Dated:

20th February 2008

9
CH/4429/2006


