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DECISION OF THE SOCIAL SECURITY COMMISSIONER

The decision

1. My decision is that the decision of the appeal tribunal of 7 April 2003 is erroneous in law and I set it aside. I exercise my power under paragraph 8(5)(b) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000, to make fresh or further findings of fact, and to give the decision which I consider the tribunal should have given. My decision is that the overpayment of housing benefit paid to the appellant from 22 October 2001 to 15 February 2002 (both dates included) is not recoverable from him, but an overpayment of housing benefit in respect of the period 16 February to 28 July 2002 (both dates included) is recoverable from him. My reasons for coming to this decision are set out below.

Background and facts

2. The appellant, who was born on 2 October 1978, lives with his partner in rented accommodation in London. 

3. On 19 October 2001, the appellant made a claim for housing benefit and council tax benefit. He declared that he lived with his partner and gave details of his employment. He enclosed with the claim form a Student Confirmation Certificate for Council Tax Exemption in respect of his partner indicating that she began a full-time honours degree on 1 October 2001 with an anticipated end date of July 2004.

4. There were in addition details of income in the form of bank statements. In answer to the question, ‘Do you or your partner have any other income which has not been declared on this application form?’ the appellant responded by ticking the box marked ‘No’. 

5. The appellant responded to the question ‘Do you or your partner have any bank or building society accounts or saving in cash?’ in respect of himself by ticking the box marked ‘No’; and, in respect of his partner, by ticking the box marked ‘Yes’ and providing details of a National Savings account. The appellant’s response in respect of himself is manifestly wrong since he produced copies of bank statements in respect of his own current account with Barclays Bank. The appellant’s partner, in fact, had a current account with NatWest which was not disclosed until a later date.

6. Benefit payable to the appellant was then calculated on the basis of the information held by the local authority and awarded with effect from 22 October 2001.

7. A further claim was made on 13 February 2002 following a change of address. The information in this claim form is much the same as that contained in the October 2001 claim form.
 The appellant indicated in response to a question about his partner’s earnings that she was unemployed, and appended the word ‘student’. He declared his own current account and his partner’s National Savings account, but not his partner’s current account. On 6 March 2002 an interim decision making a payment on account with effect from 2 February 2002 was sent to the appellant.

8. A renewal claim was made on 9 July 2002, and a further set of forms was completed by the appellant.

9. On 16 July 2002 the local authority wrote to the appellant asking, among other things, whether his partner received a student loan. This letter appears to have gone astray and was not seen by the appellant until some time in August. The appellant responded on 30 August 2002 indicating that his partner took out a student loan for the academic year 2001-02 in the sum of £4,876.00, and was eligible to receive a student loan for the academic year 2002-03 in the sum of £4,995.00. In respect of the 2001-02 student loan, the payment schedule indicated an initial payment by cheque of £1,609.08 on an expected payment date of 1 October 2001, followed by BACS payments expected on 7 January 2002 of £1,609.08 and on 22 April 2002 of £1,657.84.

10. It was in the course of interactions between the local authority and the appellant following the July claim that the existence of the partner’s current account was first disclosed to the local authority. This was the designated account for payment of the student loan.

11. The local authority recalculated the benefit to which the appellant was entitled and on 17 October 2002 raised an overpayment in the sum of £2,216.82 in respect of the period 21 October 2001 to 28 July 2002 which it decided was recoverable from the appellant. 

12. On 21 October 2002 the appellant took issue with the decision that the overpayment was recoverable in the following terms:

I was unaware that student loan was counted as income and you knew from the start that my partner was a BA (Hons) student (and therefore eligible for student loan, which is the crucial point—it is immaterial whether she actually applies for one or not). The council did not ask until the third application for benefit whether she was eligible, and until I was told this on the telephone in August we did not know it should have been counted—we had no idea at all that a loan was counted as income, and there was nothing on the form to indicate as such. I am therefore appealing against this decision.

The tribunal’s decision

13. The appellant filed a written outline of his arguments for consideration by the tribunal. In that outline, he made the following points:

(a) In ordinary everyday usage, a loan does not constitute income and so it could not be expected that the appellant would list this on the form as other income.

(b) Many local authorities have a specific question on the form about student loans; that used by the Wandsworth LB does not. The local authority only asked specifically about the student loan on the third application for benefit.

(c) The appellant understands that it is not the amount of the student loan actually received by the student which is taken into account as income, but rather the amount of loan for which  the student is eligible.

(d) Repaying the overpayment, even at £8.10 each week, is causing hardship.

(e) The local authority had made countless mistakes in handling his benefit claims.

(f) The cause of the overpayment was an official error by the local authority.

14. The matter came before the tribunal on 7 April 2003. The appellant attended. A representative of the local authority also attended. The representative of the local authority appeared to be proceeding on the basis of overpayments up to 9 December 2002. Despite its best efforts the tribunal was unable to get to the bottom of how the overpayment calculation had been arrived at and in respect of what period. But its decision relates only to the period 22 October 2001 to 28 July 2002.

15. In response to questions from the tribunal about the way the student loan had been treated, the representative of the local authority is recorded as having responded:

Possibly not aware of the regulation. No enquiries made about this. Accept it is an error. No bank account declared→loan always paid into one.

The outcome of the hearing was that the tribunal concluded that there was a recoverable overpayment. There had been an official error in the local authority not following up the consequences of the appellant’s partner’s status as a student, but not in relation to the absence of a question on the form about student loans. However, the tribunal concluded that the official error had not caused the overpayment. That had been caused by the failure to disclose the receipt of the student loan and the bank account into which it was paid. The calculation of the amount of the overpayment was left for agreement between the parties with permission to refer the question back to the tribunal if agreement could not be reached. There is a carefully drafted full statement of reasons for the tribunal’s decision.

16. On 12 August 2003 the appellant sought leave to appeal, and the appeal now comes before me by leave of a Commissioner. The appeal is not supported by the local authority. The appellant’s grounds of appeal raise a number of factual points about the tribunal’s decision, but I hope I am not considered to do him a dis-service by summarising the essence of his grounds—as contained in three letters—in the following terms. The local authority should have been aware of the consequences of his partner’s student status (after all, he notes, they determined her financial eligibility for a student loan), and should have included a question about student loans on its forms (it has now done so according to the appellant). Furthermore, disclosure of his partner’s bank statement in October 2001 would not have assisted since the initial instalment would not have appeared on a bank statement by then. It is not reasonable to expect a loan to be treated as income in everyday usage of the term. There was a breach of the principles of justice in the tribunal’s reliance on a book which was not made available to the appellant.

17. The local authority in its submission concedes that there was an error in not considering the issue of eligibility for a student loan, but argues that this did not cause the overpayment. They conclude that the cause of the overpayment was the non-disclosure of the receipt of the student loan and of the existence of the partner’s bank account. Consequently the overpayment is recoverable from the appellant.

Did the tribunal err in law?

18. In my view the tribunal has erred in law in just one respect. The tribunal has failed to address adequately the appellant’s arguments that the principal cause of the overpayment was the local authority’s failure to pick up the issue of eligibility for a student loan, which must then under the regulations be taken into account as income in the calculation of entitlement to housing benefit. This constitutes an error of law, and for this reason I set the tribunal’s decision aside. This is, however, a case in which I consider it appropriate to make further findings of fact and to substitute a decision of my own.

The law on overpayments of housing benefit

19. The relevant statutory provision dealing with overpayment of housing benefit is section 75 of the Social Security Administration Act 1992, which provides:

(1) Except where regulations otherwise provide, any amount of housing benefit … paid in excess of entitlement may be recovered either by the Secretary of State or by the authority which paid the benefit.

20. The relevant regulation is regulation 99 of the Housing Benefit (General) Regulations 1987, which provides (as in force at the material time):

(1) Any overpayment, except one to which paragraph (2) applies, shall be recoverable.

(2) … this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment … reasonably have been expected to realise that it was an overpayment.

(3) In paragraph (2), ‘overpayment caused by official error’ means an overpayment caused by a mistake whether in the form of an act or omission by the appropriate authority or by an officer or person acting for that authority or by an officer of the Department of Social Security or the Department of Employment acting as such where the claimant, a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake, act or omission ….

21. Lord Justice Latham in R(on the application of Sier) v The Housing Benefit Review Board of Cambridge City Council, [2001] EWCA Civ 1523 has commented on this regulation in the following terms:

Parliament has laid down in the Regulations that a person is to be relieved of the obligation to repay an overpayment when that has been occasioned by an administrative mistake and not by any fault on the part of the recipient. That seems to me to be the basic thrust of the Regulation and one should approach the meaning of the word “cause” and its application to the facts on that basis. (paragraph. 25).

22. In the same case, Lord Justice Simon Brown put it in different words:

In my judgment a single composite question falls to be asked under regulation 99(3). One must ask: “Was the overpayment the result of a wholly uninduced official error, or was it rather the result of the claimant’s own failings, here his failure in breach of duty to report a change of circumstance?”  

23. It seems to me that, so far as relevant to this appeal, the full determination of housing benefit overpayment questions requires consideration of the following questions:

(g) Was there an official error?

(h) Did that official error cause the overpayment?

(i) Did the housing benefit claimant cause or materially contribute to the mistake, act or omission which constituted the official error?

(j) Could the claimant reasonably have been expected to realise that there was an overpayment?

Was there an official error?

24. It is conceded by the local authority that there was an official error. They had been advised that the appellant’s partner was a student on a three year degree programme and this should have put them on notice to consider the detailed rules on student income contained in the Housing Benefit Regulations. In particular, regulation 57A(3) provides that a student shall be treated as possessing a student loan where such a loan has been made or where the student could acquire such a loan by taking reasonable steps to do so. Regulation 57A(1) provides that ‘A student loan shall be treated as income unless it is a hardship loan in which case it shall be disregarded.’ 

Did that official error cause the overpayment?

25. In my opinion the failure to consider and apply the rules on the treatment of student loans caused the overpayment. Had the rules been considered, less housing benefit would have been paid.

Did the housing benefit claimant cause or materially contribute to the mistake, act or omission which constituted the official error?

26. The proper question to ask is that set out above, and not some variant such as whether there is anything the claimant could have done which would have avoided the official error. The appellant did not disclose the receipt of the student loan, but there was on the forms he completed no question which specifically asked about student loans. In common parlance, a loan is not regarded as income. For certain social security purposes student loans are deemed to be income. Furthermore, the non-disclosure of the partner’s current account at the bank in the October 2001 claim form did not cause or materially contribute to the official error. At the time of the initial claim, disclosure of that bank account and statements in relation to the state of the account would not have revealed the payment of a student loan.

27. However, the same could not be said in relation to the claim form completed in February 2002. The bank account which had not been disclosed was the designated bank account for the payment of the student loan, and there is a copy of a bank statement showing a BACS payment into the account in respect of the student loan. In evidence to the tribunal, the appellant indicated that the initial payment of the student loan by cheque was paid into this account. A BACS payment was scheduled for 7 January 2002.

28. It follows that, if the partner’s bank account had been disclosed in February 2002, the local authority would have been alerted to the receipt of the student loan. I am not persuaded that the reasons put forward by the appellant for the non-disclosure of this bank account are at all meritorious. The relevant question on the claim form clearly concerns current accounts as well as savings accounts. Indeed the claimant has included his own current account in one of the sets of claim forms.

29. I accordingly conclude that any overpayment for the period 21 October 2001 to 15 February 2002 is not recoverable from the appellant because the overpayment was caused by an official error. However, from 16 February to 28 July, 2002, I conclude that the claimant materially contributed to the local authority’s mistake by failing to disclose his partner’s bank account into which the student loan was paid and which by 15 February 2002 would have shown the deposit of the cheque representing the first instalment of the student loan for the academic session 2001-02, and possibly also the January 2002 BACS payment.

30. Consequently, there is a recoverable overpayment of housing benefit for the period from 16 February to 28 July 2002, which I cannot calculate from the information before me. I direct that the parties seek to reach agreement on the amount of that overpayment, failing which each must make further submissions to me and the matter will be placed before me for determination of the amount of the overpayment.

Could the claimant reasonably have been expected to realise that there was an overpayment?

31. In relation to the overpayment for the period 21 October 2001 to 15 February 2002, it is necessary to ask the further question whether the appellant could reasonably have been expected to realise that there was an overpayment. If so, the overpayment becomes recoverable.

32. It seems to me reasonable for people to regard loans as not constituting income (even though the regulations in this case provide otherwise). There was nothing in this initial period which might cause the appellant to consider that he was receiving more housing benefit than that to which he was entitled. The overpayment for this period is accordingly not recoverable from him.

Overpayments in respect of any period after 28 July 2002

33. The tribunal has rightly confined its decision to the initial decision of the local authority raising an overpayment in respect of the period 21 October 2001 to 28 July 2002, since it is the decision raising a recoverable overpayment for that period which was under appeal before them. There are indications at a number of points in the papers that overpayments in respect of later periods were raised. Issues arising from any such overpayment decisions were not before the tribunal and are not before me. Such decisions are separate from that made on 17 October 2002 and attracted separate appeal rights. 

Summary of decision

34. There has been an overpayment of housing benefit for the period 21 October 2001 to 15 February 2002 which is not recoverable from the appellant.

35. There has been an overpayment of housing benefit for the period 16 February to 28 July 2002 which is recoverable from the appellant.

36. I have directed that the parties seek to reach agreement on the amount of the recoverable overpayment with permission to refer this issue back to me if agreement cannot be reached.

37. The appellant’s appeal succeeds in part.


Robin C A White

Deputy Commissioner

29 July 2004  

[Signed on the original on the date shown]







� 	The papers in the bundle before me appear to have jumbled the February 2002 and July 2002 claim forms, since the signed page at page 6Y of the bundle is dated 9 July 2002, whereas the signed page at page 15I is dated 13 February 2002.
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