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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1
I dismiss the appeal. For the reasons below, the decision of the tribunal is not erroneous in law. 

2
The appellant is appealing with my permission against the decision of the Birmingham appeal tribunal on 13 September 2001 under the reference U 04 024 2001 05449.  The decision of the tribunal is that the appellant is not entitled to housing benefit from and including 31 May 1999 up to the date of claim of 20 October 1999.

Background to the appeal 

3
The appellant made a claim to Sandwell Metropolitan Borough Council (Sandwell) on 20 October 1999 for housing benefit and council tax benefit in respect of a house of which the appellant said he was a private tenant. He and his wife were receiving income support. He stated that the tenancy began on 1 March 1999 and that he had moved in with his family on that date and occupied it until 23 August 1999. This was because his own house was being grant renovated. He also stated that the rent had been paid up to 23 May 1999 but not beyond that date and his claim was for the unpaid rent. 

4
The benefits officer at Sandwell refused the claim, relying on regulation 5(4) of the Housing Benefit (General) Regulations 1987, in a decision letter of 2 November 1999. According to Sandwell’s records the grant renovation work had been finished on 20 May and the appellant and family could have moved back in after that. Benefit was cancelled from the end of that week. Solicitors acting for the appellant disputed this and stated that the keys were only provided on 29 July 1999. In reply, Sandwell conceded that the property was not ready until 28 May 1999 so that one further week’s benefit was payable, to 30 May 1999, but no later. Correspondence was produced to confirm the Sandwell version of events but the solicitors continued to dispute the matter and appealed. The appeal was referred to the Appeals Service. 

The tribunal decision 

5
The tribunal held an oral hearing. The appellant was present with a friend. An independent interpreter was acting. Sandwell was not represented at the hearing. The tribunal issued a full statement. It based its decision on two grounds. First, it confirmed the view taken by Sandwell that the essential repairs were completed by 20 May, and that entitlement stopped under regulation 5(4) of the Housing Benefit (General) Regulations 1987. Second and separately, the appellant had not shown good cause for the late claim made on 20 October 1999 and for that reason also the housing benefit and council tax benefit could not be awarded.

Grounds of appeal 

6
The solicitors contested both grounds of decision. They considered that the decision of the tribunal was inadequate on the issue of the repairs, and that the tribunal had failed properly to consider the issue of the late claim.

7
As respondent, Sandwell stated that it agreed with the tribunal’s decision, but not the grounds for it. Good cause was irrelevant to the case, and “conclusive evidence” had been submitted that the property was ready for occupation on 28 May 1999. the original decision was correct.  

8
This was an early appeal to the tribunal under the new procedures. I granted permission to appeal to deal with a number of issues and did not invite the Secretary of State to be a party to the case. The Secretary of State did not ask to be joined. The formal submission said to be from the Secretary of State is in fact from Sandwell, and I treat it as such.

9
 The solicitors’ response to Sandwell’s submission was that good cause was relevant, and that the whole reason for the house being refurbished was that the appellant was disabled. 

Good cause for a late claim
10
Under regulation 72(5) of the Housing Benefit (General) Regulations 1987, the appellant was treated as making his claim on the day it was received by Sandwell, 20 October 1999. Under regulation 65, entitlement under that claim normally ran only from the beginning of the week following the week in which the claim was made. In this case that did not apply as the entire claim was late. Regulation 72(15) deals with claims for past periods. It provides that if the claimant can show “continuous good cause for the failure to make a claim” from a date for which a claim could be made to the date when it was made, then the claim is treated as made on the first day on which the continuous good cause applied. The equivalent provision for claims for council tax benefit is in regulation 62 of the Council Tax Benefit (General) Regulations 1992, and the late claim provision is regulation 62(16). 

11
Housing benefit and council tax benefit are both benefits for which a claim is required by section 1 of the Social Security Administration Act 1992.  Unless there is a valid claim in place for the time for which benefit is claimed, the claimant cannot be entitled to that benefit. In this case, therefore, the tribunal was right to consider the late claim rules and Sandwell is wrong to state that they are irrelevant.

12
What concerns me, however, is whether the tribunal properly dealt with this new issue. It is for the appellant to show that he had continuous good cause for his late claim for the whole period starting before 29 August 1999 to the date of the actual claim. But Sandwell did not take this point and there is nothing in the papers before the tribunal about it. The record of proceedings of the tribunal hearing does not suggest that the tribunal raised the issue specifically with the appellant and his friend, or that the appellant was aware that the tribunal might decide against him on that point. It was not a point that had arisen in the correspondence. The evidence in the papers suggests that the appellant was not a well man, but the extent of any limitation on his ability to claim (including a claim made through his wife or others) possibly caused by his illhealth or by their limited abilities to speak English, has not been established. The question must arise whether the tribunal gave the appellant a fair hearing on this point.

The limitation under regulation 5(4) 

13
Even if the appellant showed good cause, he still had to meet the test of regulation 5(4) of the Housing Benefit (General) Regulations 1987.  Regulation 5(4), as relevant to this appeal, provides:

Where a claimant has been required to move into temporary accommodation by reason of essential repairs being carried out to the dwelling normally occupied as his home, and is liable to make payments…. In respect of either (but not both) the dwelling which he normally occupies as his home or the temporary dwelling, he shall be treated as occupying as his home the dwelling in respect of which he is liable to make payments. 

 14
Sandwell does not dispute that the appellant was entitled to housing benefit until the end of May under this provision. The contested period, for which benefit has not been paid, was from the beginning of June to the end of July. The parties disagreed about the application of regulation 5(4) to those last two months. The tribunal’s decision on this issue is brief, and contains a minor factual error. It decided that the essential repairs had been completed by 20 May. The actual date was a week later, but I assume that to be an accidental slip as it was not in dispute between the parties. The tribunal decided that the repairs that had not been completed did not render the house uninhabitable and the appellant could have moved back but chose not to.

15
Regulation 5(4) does not clarify precisely the time for which benefit will be paid during a move. In my view it is a matter of fact. When were the essential repairs on the dwelling completed? That appears to be the question that both Sandwell and the tribunal asked themselves. The issue that appears to have concerned the appellant is when all the repairs were completed. That is to impose too high a standard. But did Sandwell and the tribunal impose too low a standard? 

16
I agree with the view expressed in the commentary to regulation 5(4) of CPAG’s Housing Benefit and Council Tax Benefit Legislation  (2000/2001 edition, p 157) on the meaning of “essential”. It is a lesser standard that “indispensable or unavoidable” and has a meaning equivalent to that given by the Commissioner in R(SB) 10/81 (a supplementary benefit case about essential housing repairs).  “Essential” is “importing a standard of substantial need, judged by the modest general standard of living to the provision of which supplementary benefit  [was and income support and housing benefit now are] directed.”  What is “essential” is a question of fact judged against that standard. In a case like this, where the repairs are related to the serious illhealth of the claimant, those health problems are also relevant to what is essential. But I see no reason why the appellant should be entitled to continue claiming benefit once the essential repairs are done and the dwelling is again fully habitable and the family could move back because minor aspects of the repairs have not been completed.  In my view, while I reject Sandwell’s description of the evidence as “conclusive”, the tribunal reached a conclusion on all the evidence, and in particular having heard from the appellant and noted his problems, and the decision on that issue contains no error of law that calls the decision into question.

17
For the above reasons, although I am not satisfied that the tribunal gave the appellant a fair hearing on the issue of the late claim, I do not accept the appeal against the decision made by the tribunal under regulation 5(4). There is therefore no injustice caused to the appellant by the tribunal as, in effect, it gave him the benefit of the doubt on the issue of the late claim and dealt with the substantive effect of the appeal without error of law. 

The council tax claim
18
The appellant claimed both housing benefit and council tax benefit in his claim. However, none of the proceedings since that date have considered the council tax benefit claim. My comments about the late claim apply to both benefits. My remarks about regulation 5(4) apply only to housing benefit. There are no details in the papers about what happened to the council tax benefit aspect of the claim. There is a rather confused correspondence about the appeal to the tribunal, and this appears to indicate that the solicitors thought the matter of the council tax benefit to be under appeal. However, as no decision or submission on the issue was put before the tribunal it could not, and did not, decide it. If the matter is still in dispute then it would appear that the dispute has yet to be referred to a tribunal for decision. As the appellant is represented by solicitors, I leave it to the solicitors to consider if they should take that matter up with Sandwell or the Appeals Service.
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