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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the Claimant, brought with my permission, against a decision of the Fox Court Appeal Tribunal made on 22 July 2004. For the reasons set out below that decision was in my judgment erroneous in law. I allow the appeal, set aside the Tribunal’s decision and remit the matter for redetermination by a differently constituted appeal tribunal. 

2.
The Tribunal’s decision was to dismiss the Claimant’s appeal against a decision, made on 15 July 2003, that the Claimant had been overpaid housing benefit for the period 3 September 2001 to 13 July 2003 amounting to £9182.72, and that that sum was recoverable from the Claimant. 

3.
It is accepted on behalf of the Claimant that she was not entitled to housing benefit in respect of that period, on the ground that her liability for rent was to her sister and her sister’s husband, who also resided in the property, and so under reg. 7(1)(b) of the Housing Benefit (General) Regulations 1987 she was to be treated as if she was not liable to pay the rent. The issue before the Tribunal was whether the overpayment was recoverable, and potentially relevant to that issue was when the Council discovered or ought to have discovered that persons other than the Claimant and her husband were living in the property, and when it discovered how those persons were related to the Claimant. 

4.
One issue which considerably puzzled the Tribunal, and which was a complete mystery on the information before the Tribunal, was what caused the Council to write to the Claimant, on 9 September 2002 (p.104), asking when three persons named in the letter (in fact the sister and the sister’s husband (i.e. the landlords), and another person) had moved into the property. On 21 May 2004 the Tribunal adjourned the hearing and gave a Direction requiring the Council within 28 days (among other things) to provide clarification in relation to that. 

5.
The Claimant’s representative says, and it is not disputed by the Council, that a copy of that Direction was handed to the Council’s representative at the hearing at which it was made. It was, nevertheless, not complied with by the Council, which was not represented at the resumed hearing, it says because it did not received notification of the resumed hearing date. 

6.
In its submission to me in this appeal the Council has very properly explained the mystery behind the letter of 9 September 2002. On 19 June 2002 a routine visit to the property was undertaken, during which the Claimant advised the Council that the sister, the sister’s husband and the Claimant’s niece were living at the property. Both the names of those persons, and their relationship to the Claimant, are stated on an audit report of that date, which was not included in the papers before the Tribunal. 

7.
The Council accepts, in the submission to me, that on the information now available there was an official error in continuing to pay benefit after receipt of the information in that letter, but nevertheless submits that the overpayment is not recoverable because the Claimant ought to have realised that the payments were being wrongly made. 

8.
It is plain that the information about the visit on 19 June 2002 would have been highly material to the Tribunal’s decision, at any rate in respect of the period from 19 June 2002 onwards. 

9.
The Council accepts, as I understand it, that if it had received notice of the hearing it would have appeared at the hearing and would at that stage have produced the further information which it has now produced in the submission to me. (The statement by the Council to that effect is made in the submission with specific reference to the information which it has also produced in relation to how the housing benefit decisions were taken, but I would assume that the same must apply in relation to the visit of 19 June 2002). It is clear that there can be a breach of natural justice without the appeal tribunal or the Appeals Service having, as it were, done anything wrong. For example, it has been held that there is a breach of natural justice where, owing to loss of a letter in the post, a person does not receive notification of a hearing date: CIB/303/1999, and that this point can be taken on appeal to a Commissioner. It seems to me that the fact that (for whatever reason) the Council did not receive notification of the resumed hearing date resulted in a breach of natural justice in that important information which would have been put before the Tribunal, and which would have assisted the Claimant’s case (and indeed which had been directed to be produced), was not put before it. The Tribunal knew, of course, that its Direction had not been complied with, and it was entitled to proceed with the hearing on the information which it had. But what it did not know was that a clear explanation for the letter of 9 September 2002 in fact existed, and would have been produced but for the Council not having received notification of the resumed hearing date. For that reason the Tribunal’s decision must be set aside. 

10.
A number of points were argued in the submissions before me. Some at least of them may well not arise at all before the new tribunal, given the further evidence which the Council has adduced, and those which do arise may have a different emphasis and focus. I therefore think it best to give no binding directions to the new tribunal on any of those points. It may be of assistance if I comment very briefly on a few matters, but, as I have just said, the tribunal is free to depart from what I say. 

11.
As regards the issue whether the payments were “by way of housing benefit”, the further evidence which the Council has produced may demonstrate that the decisions awarding benefit were in fact taken by properly authorised persons, although the Council will, I think, have to explain a little more clearly exactly what the further documents demonstrate. Even if the benefit was actually paid following an assessment by contractors not authorised to take the actual decision, however, as I understand it from the report at pages 140-1 the contractor’s work was always passed to a determination team for “checking” (which in the language of the report seems to mean “decision”.) It would seem, therefore, that even if the actual payment was unauthorised when it was made, it would have become authorised (and therefore should be treated as having been “by way of housing benefit”) from the moment when the checking (i.e. decision) was in fact made by the determination team. 

12.
As regards the issue whether the Claimant or a person acting on her behalf caused or materially contributed to the Council’s mistake, act or omission, so far as any alleged contribution resulting from the information given on the claim forms is concerned, my provisional view would be that, the forms having been signed by the Claimant herself, she herself is responsible for what is in them, and therefore the issue whether the relatives who assisted her in completion of the forms were “acting on her behalf” is irrelevant. 

13.
As regards the issue whether the Claimant, “or a person acting on her behalf” could reasonably have been expected to realise that she was not entitled to the payments, my provisional view is that the argument on behalf of the Claimant that in that provision (i.e. reg. 99(2)) the phrase “or a person acting on her behalf” is limited to an appointee or other person with official status may have much to commend it. Further, the argument that the Claimant (or indeed any members of her family) could not reasonably be expected to realise that the Council might be acting wrongly in continuing to pay benefit notwithstanding the clear information which it had received on 19 June 2002 would seem to be a powerful one. 

14.
In view of the ground on which I have set aside the Tribunal’s decision, I refuse the request for an oral hearing made by the Claimant’s representative as I consider that I have been able properly to determine this appeal without an oral hearing. 


(signed on the original)
Charles Turnbull



Commissioner
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