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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the Claimant, brought with my permission, against a decision of the Sutton Appeal Tribunal made on 25 July 2005. For the reasons set out below that decision was in my judgment erroneous in law. I allow the appeal, set aside the Tribunal’s decision and remit the matter for redetermination by a differently constituted appeal tribunal. 

2.
The Claimant is a Malaysian national and his first language is Cantonese. The extent of his English was a matter of some debate before the Tribunal, to which he gave evidence through an interpreter. The Claimant lives alone with his son, who is now aged 10. He applied for and was awarded housing and council tax benefit by Wandsworth Council from 19 November 2003, from which date he was also in receipt of jobseeker’s allowance (JSA). He apparently received some help from his local Citizens Advice Bureau in completing the necessary claim forms. 

3.
On 29 March 2004 the Claimant found employment as a chef, earning £300 for 48 hours a week, and he duly notified the Jobcentre, and his entitlement to JSA was terminated. He says that he was told by his personal adviser at the Jobcentre (who was Chinese, but does not speak Cantonese) that he need not inform the Council, as the Jobcentre would do so, and that he relied on that and therefore did not inform the Council. 

4.
There is a system for automatic notification by computer to the Council when entitlement to JSA ceases, but the Council’s position before the Tribunal was that it had not received any such notification. It would therefore appear that the system failed, although it is not clear why. Housing and council tax benefit therefore continued.

5.
On 10 May 2004 the Council sent to the Claimant letters, in respect of council tax benefit and housing benefit, giving details of how those benefits had been calculated. These letters stated: “Your benefit has been calculated using Income Support or income based Jobseekers Allowance. You should tell us if you are no longer receiving these benefits.” 

6.
The Claimant says that, on receipt of those letters, he took them to his adviser at the Jobcentre and was told that he need take no further action and that a letter would be written to the Council. 

7.
In early August 2004, as part of its standard procedure for reviewing claims, the Council sent a form for completion by the Claimant headed “Application to review housing and council tax benefit.” It appears that the Claimant took the form to the CAB, as a result of which on 5 August either the Claimant or the CAB telephoned the Council and informed them that he had started work. According to the Tribunal’s finding, which was made on the basis of information provided by the Council’s representative at the hearing, the Council then confirmed “via their RATS machine” that the Claimant’s award of JSA had terminated. 

8.
On 11 August 2004 letters were sent to the Claimant stating that the Claimant’s entitlement to council tax benefit and housing benefit had been nil since 5 April 2004 and that overpayments of housing benefit in the sum of £1344.60 in respect of the period from 5 April 2004 to 8 August 2004 and of council tax benefit in the sum of £149.80 in respect of the period between 5 April 2004 and 15 August 2004 were recoverable from the Claimant “as it was caused either by claimant error or by local authority error and it is reasonable to assume that you knew that an overpayment had occurred.” 

9.
Those decisions appear to have been made without knowledge of the Claimant’s actual income, but on the footing that if, on receipt of information as to his income in a further claim form, it turned out that he had an entitlement to benefit, a fresh award would be made as from the date when he had started employment.

10.
 The review form was completed by the Claimant on 12 August 2004, showing that he was then earning £349 per week gross for 55 hours work. On 17 August 2004 the Claimant completed a further claim form, and on 23 August 2004 the Claimant was sent decisions stating that his entitlement was nil. His applicable amount was calculated as £145.52 per week. 

11.
The Claimant appealed against the decisions which had been notified to him on 11 August 2004. 

12.
The Tribunal, by the decision now under appeal to me, dismissed that appeal. The Claimant was represented at the hearing before the Tribunal by Mr. Barras from the Roehampton Citizens Advice Bureau, who had written a number of letters to the Council setting out the Claimant’s position. He also represents the Claimant in this appeal. 

13.
The Tribunal held that although there had been a mistake by the DWP in failing to follow its normal procedures for notifying the Council of the cessation of JSA, the overpayment was not the result of that mistake but rather of the Claimant’s failure to comply with his obligation to notify the Council of the change in his circumstances. 

14.
I find it most convenient to discuss whether the Tribunal erred in law by examining the questions which arise under reg. 99 of the Housing Benefit (General) Regulations (and the equivalent provision in reg. 84 of the Council Tax Benefit (General) Regulations 1992; I will in the remainder of this decision refer only to the provisions relating to housing benefit). 

Was there a “mistake” by an officer of the DWP, within the meaning of reg. 99(3)?

15.
The Tribunal held that “there had been a mistake by the Jobcentre in not following its procedures of automatic notification to the Council. The appellant had relied on those procedures.” In its submission in this appeal the Council contends that the failure of the process for automatic notification by the Jobcentre of the termination of JSA did not amount to an official error. The ground for that submission is that there is no statutory obligation on the DWP so to notify the Council, but merely (in s.122C of the Social Security Administration Act 1992) a power to do so. However, in my judgment the mere fact that there was no statutory obligation to effect the notification does not mean that there was no “mistake”. If, as appears to be the case, it would be standard procedure to notify, failure by an official to operate that procedure would, in principle, amount to a mistake. However, the question arises whether there was anything amounting to a “mistake made whether in the form of an act or omission by …..an officer of the Department for Work and Pensions.” The letter dated 30 November 2004 from Jobcentreplus (p.61) stated that “whenever we close a claim to JSA, the Housing Benefit Section should be notified automatically through our computer system that the claim has ceased. There is no need for any Jobcentre staff to take any special action to contact the Housing Benefit team.” 

16.
That suggests that the failure of the system for notification may not have been due to any human error on the part of a DWP official, but rather to a failure of the computer system. If so, it would very arguably not have been a “mistake” within the meaning of reg. 99(3), and neither would the fact that the Claimant’s adviser at the Jobcentre told the Claimant, at the time when JSA ceased, that the Council would be notified, have been a mistake, because that adviser was merely reporting what would happen in accordance with normal practice. However, if the events described in para. 6 above did take place, the failure by the Jobcentre then to write to the Council was in my view a “mistake”. 

17.
I do not think that the Tribunal erred in law in finding that the failure of the automatic notification process was due to a “mistake” by an officer of the DWP, because the contrary does not appear to have been contended on behalf of the Council before the Tribunal (and nor indeed has that argument been put to me in that form). If the Council wishes to rely on such an argument before the new tribunal, it will have to give more detail as to the nature of the notification process, and as to what is likely to have gone wrong. In the absence of such detail, the new tribunal should in my judgment find that the failure of the notification process was due to a mistake by an officer of the DWP.

Did the Claimant cause or materially contribute to the mistake?

18.
This question arises owing to the concluding words of reg. 99(3). In my judgment it cannot be said that the Claimant caused or materially contributed to the DWP’s mistake (which I assume for the purposes of the remainder of this decision to have been made) in failing to notify the Council of the termination of JSA.

Was the overpayment caused by the mistake?

19.
There is no doubt, as the Tribunal said, that if the automatic notification process had worked, the overpayment would not have been made. However, the Tribunal held that the Claimant should, notwithstanding his conversations with the Jobcentre, have complied with his statutory obligation to notify the Council himself, and that that failure was the cause of the overpayment. 

20.
The Tribunal found (para. 13 of the findings of fact) that “the appellant had taken the Council’s letters to the jobcentre when he had visited twice and was told he need not worry and that “a letter would be sent”. (Those two occasions must have been when his JSA claim was closed and after receipt of the Council’s letters of 10 May 2004). It therefore appears that the Tribunal broadly accepted the Claimant’s evidence about his conversations with the Jobcentre adviser. The Tribunal further found (para. 1 of the section headed “the tribunal was of opinion”) that the appellant had relied on the procedures for automatic notification. However, in para. 3 of that section the Tribunal also said that “the tribunal did not accept his statements that he did not know what was going on. The tribunal accepted that he had some language difficulties but did not find that the existence of the personal adviser at the jobcentre was of significance in his failure to notify the council.” 

21.
It is clear from the decision of the Court of Appeal in R(Sier) v Cambridge Housing Benefit Review Board [2001 EWCA Civ 1523 that a claimant cannot escape liability for an overpayment where the overpayment is substantially due not to the authority’s mistake but to the claimant’s own fault. It is not sufficient, to escape liability, that the authority’s mistake was a partial cause of the overpayment in the sense that the overpayment would have been avoided if the authority had not made the mistake. What is perhaps less clear is the position if the authority’s mistake is considered to be the substantial cause of the overpayment, but the claimant also contributed because he was in breach of a statutory obligation to notify the Council. 

22.
It seems to me that whatever was said by the Jobcentre adviser cannot have absolved the Claimant from his statutory obligation, under reg. 75 of the Housing Benefit (General) Regulations 1987, to notify the Council of the change of circumstances – i.e. that he had started work and therefore ceased to be entitled to JSA. There is therefore no doubt that he was in breach of that obligation. However, looking at the position down to receipt by the Claimant of the letters of 10 May 2004, I think that if (as the Tribunal appears to have found) the Claimant was told by the Jobcentre that he need not notify the Council because the Jobcentre would do so, and if the Jobcentre then failed to do so, the substantial cause of the overpayment should be considered to be the Jobcentre’s mistake, because it was the Jobcentre’s advice which caused him not to comply with his obligation to notify. Looking at the question of causation as broadly one of commonsense, but in the particular context of reg. 99, as I think one is required to do, I would myself have said, on the facts found by the Tribunal, that the overpayment was caused by the DWP’s mistake rather than by the Claimant’s breach of his obligation to notify. I think that the Tribunal erred in law in holding to the contrary. In the Sier case the mistake amounting to an official error was a failure by the DSS to send form NHB 8 to the Cambridge City Council, notifying it that income support had ceased. That was held not to be the cause of the overpayment. The substantial cause was held to be the claimant’s failure to notify the council that he was already claiming housing benefit elsewhere and that he had not been entitled to income support for a period. The distinction between that case and this one is that it was not alleged there that the mistake identified as the official error, or anything closely connected with it, had caused the claimant not to comply with his obligation of disclosure to the council. 

23.
As regards the position after 10 May 2004, however, the letters of that date should in my view in principle have led the Claimant to realise that the Council was not aware that his JSA entitlement had ceased, and so to have notified the Council himself. But for the further advice which he says that he obtained from the Jobcentre, the consequence would have been that from that time onwards the overpayment was due to his failure to notify, rather than to the Jobcentre’s initial mistake in failing to operate the automatic notification process correctly. I would myself have been substantially more sceptical than the Tribunal appears to have been about whether the Claimant was advised by the Jobcentre, shortly after 10 May, that it would notify the Council by letter. For one thing, I note that in the CAB’s letter to the Council dated 6 September 2004 it was stated that “[the Claimant] also advised that he did not have any more contact or details about this matter until he received a renewal form from you dated 28 July 2004.” One might have thought that, if he had gone to the Jobcentre in May, he would not have forgotten this by September, and then remembered it again when the letters of 10 May 2004 were produced by the Council. I also note that the CAB informed the Council on 15 November 2004 that they were writing to the Jobcentre to ask whether there was any record of these visits. The jobcentre’s letter of 30 November 2004 stated that a further reply was to be sent by the JSA processing team at Balham, but no copy of any such letter was put in evidence on behalf of the Claimant. If such advice had been given by the Jobcentre, one might have expected a record to be kept. It might also seem unlikely that the Jobcentre would advise that they would write a letter, but then fail to do so. These will all be matters for the new tribunal to take into account. 

24.
If, however, the Jobcentre did advise that they would advise the Council and that the Claimant need not do so, it seems to me that the cause of the overpayment continued, even after 10 May, to be the Jobcentre’s mistake (by then consisting in addition of the failure to write the letter which it had said it would write) rather than the Claimant’s breach of his obligation to notify the Council directly. 

Could the Claimant reasonably have been expected to realise that he was being overpaid?

25.
This question arises owing to the terms of reg. 99(2). The Tribunal said, in its conclusions, that it “was satisfied that when the appellant’s jobseeker’s allowance ceased as he had started work, he would have been aware that his housing and council tax benefit would also have been affected.” That is a finding that the Claimant actually realised that his starting work would affect his entitlement to housing benefit, and not merely that he ought reasonably so to have realised. However, that sentence was contained in a paragraph in which the Tribunal appears to be giving reasons why it finds that the Claimant was aware of his obligation to notify the Council of a change of circumstances. The Tribunal did not rely on that finding by way of an alternative ground for its decision – i.e. that the Claimant ought reasonably to have been expected to realise that he was being overpaid. 

26.
I have considered whether, either on the basis of the Tribunal’s finding which I referred to in the previous paragraph, or on the basis of other evidence in the papers, I should substitute a decision to the same effect as the Tribunal’s decision, but based on the ground that the Claimant ought reasonably have realised that he was being overpaid. I find it difficult to see how the Claimant could reasonably assert that he thought that his entitlement to housing benefit would be unaffected by earnings of £300 or so per week. Further, if the Claimant received advice from the Jobcentre on two occasions, as he said he did, one might have expected them to tell him that his entitlement to housing benefit would be affected, particularly after he showed them the letters of 10 May. I have concluded, however, that I should not substitute a decision on this basis because this does not appear to have been part of the Council’s case before the Tribunal: the Council was content to rely simply on its contention, which it plainly saw as a very strong one, that the overpayment was not caused by any official error but by the Claimant’s failure to disclose the change in circumstances. The point was really only raised, as a separate point, in the Council’s submission in this appeal. The Claimant may, if he is asked about it, have an answer, although it does not seem to me that the written submission on behalf of the Claimant in reply in this appeal (p.120) really gives one. 

27.
The new tribunal will need to work through the questions which I have set out above, in the light of the all the evidence before it, and with such assistance as I have felt able to give. 


(signed on the original)
Charles Turnbull



Commissioner
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