THE SOCIAL SECURITY COMMISSIONERS - Commissioner's Case No: CH/3629/2002 

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. This is an appeal by the claimant, with my leave, against the decision of the appeal tribunal sitting at Whittington House (“the appeal tribunal”) given on 11th April 2002. For the reasons which I give, that decision is erroneous in point of law. I therefore set it aside. In exercise of the powers conferred upon me by paragraph 8(4)(b) of schedule 7 to the Child Support, Pensions and Social Security Act 2000, I consider it expedient to make the findings which I do below and to give the appropriate decision. My decision is to allow the claimant´s appeal against the decisions that the sums of £142.72 housing benefit and £36.33 council tax benefit are repayable by her.

2. The respondent to the appeal is the Royal Borough of Kensington and Chelsea (“the authority”).

3. This appeal arises out of a decision by the authority, communicated to the claimant by a letter dated 12th December 2001, that she had been overpaid the sums of £142.72 by way of housing benefit and £36.33 by way of council tax benefit and the further decision by the authority to seek to recover those sums from her. The claimant appealed to the appeal tribunal. She elected to have the matter determined on the basis of the case papers. On 11th April 2002, the appeal tribunal dismissed her appeal. In doing so the tribunal said that it was “reasonable for the Claimant to realise that she was being overpaid Benefit. She would have realised that she would not be entitled to receive the same amount of Housing and Council Tax Benefit when she was working, compared to when she was in receipt of Jobseeker´s Allowance”. Permission to appeal was refused by a legally qualified panel member but was subsequently granted by me. The claimant has requested an oral hearing of her appeal. I refuse that request. First, the total sum involved is £179.05. That is a small sum. The costs of holding an oral hearing to deal with such amount are wholly disproportionate. Secondly, the relevant facts are not in dispute or, where they are, I am prepared to make assumptions in the claimant´s favour. 

4. I have come to the conclusion that I am bound to allow the appeal and set aside the decision below because of a procedural irregularity which I discovered when I began to write this decision. The claimant formally appealed on or about 21st January 2002, for which date see the schedule at the start of the case papers. Her grounds of appeal were very short and were obviously drafted in a hurry. See pages 34 and 35. She said:

“Please treat this as an appeal. I could not know it was an overpayment if I didn´t know (a) how much I would be earning and therefore (b) how much benefit I would be entitled to! 

p.s. It may not be your official error. It may be the benefit agency´s or the delay in confirming [illegible] must have come from them. That´s not my fault and it is an official error.”

5. However, on looking at the tribunal appeal service´s file, I discovered that the claimant had written and sent to the appeal service a further letter in which she expanded on what she had said when she first appealed. That letter, which was undoubtedly sent and received, is rather mysteriously dated 26th October 2001. However, from the text of the letter, which refers to a letter from the authority dated 12th February 2002, a copy of which will be found at pages 37 and 38, it is apparent that it was written later and probably in February or March 2002. Unfortunately, the letter was stapled to the form which was sent to the claimant asking her whether or not she wanted an oral hearing. Something she did not, at that stage, wish for. For this reason it was wrongly not included in the papers and a copy was not sent to the authority. I say “wrongly” because, in that letter, she amplified her grounds of appeal. The relevant parts are as follows:

“RBKC´s communication dated 12.02.02 (copy attached) refers to a previous letter dated 16.10.01.

On (approx.) 18.10.01 when I received it I had not received my first month´s earnings so was still entitled to Job Seeker´s Allowance, Housing Benefit and Council Tax benefit. This letter obviously referred to circumstances that WOULD change WHEN I was paid and signed off (29.10.01) but had NOT changed on 16.10.01. I assumed the competent employees of RBKC´s benefits section would work this out for themselves 13 days later when I informed them of my new circumstances and submitted a new claim so did not believe an immediate response was unnecessary.

I don´t consider ‘it is reasonable for me to have realised that I WAS BEING overpaid benefit´. The fact is that when I received that letter I was not being overpaid.

RBKC´s letter of 12.02.02 admits that the overpayment has been caused by official error. I believe this reference to the letter of 16.10.01 is an attempt to shift the blame, disguise their incompetence and evade the responsibility that should follow from that admission.

I cannot afford to pay for administrators´ incompetence. I am an hourly-paid teacher in the Adult Education sector earning little more than the benefit entitlement limit with no job security. I am also busy at the start of each Autumn term.”

6. That letter should have been before the appeal tribunal but was not. The failure to provide it amounts to an error of law although clearly not one for which the chairman was responsible. I cannot say what effect the letter would have had on the appeal tribunal. It might or might not have been swayed by what was said in it. Alternatively, the appeal tribunal might have adjourned so that the claimant could attend an oral hearing and explain in greater detail the problems to which she refers. Having discovered this error, I consider that I am bound to allow the appeal and set aside the decision. I have considered whether I should, before doing so, arrange for a copy to be sent to the authority and invite its comments on it. I have decided not to do so for three reasons. First, the amount involved is very small. Secondly, it is the sort of error which entitles an appellant to have the decision below set aside in any event. It is difficult to see what could be said against an allowance of the appeal. Thirdly, the points made by the claimant in the letter are not dissimilar from points she made in her grounds of appeal when seeking permission to appeal to a Commissioner. On 1st November 2002, the authority´s benefits manager responded to those grounds as follows.

“There are no further points I want to add to the Council´s case that is summarised in the Director´s letter on page 37 of the bundle. This is an official error overpayment that we are seeking to recover as we believe it is reasonable to expect [the claimant] to have realised she was being overpaid.

This assertion is further supported by [the claimant´s] statement, on page 53, where she writes: “I reasonably expected these (her wages) to be below the level at which I would cease to be entitled to Housing Benefit…”. This implies she expected her Housing Benefit to be reduced and further supports the Council´s claim.”

7. I therefore allow the appeal. The problem is therefore what to do next? The amount is very small. The costs of another hearing, whether before me or any tribunal to which I might remit the matter, are wholly disproportionate. In particular the cost to the authority in preparing for another hearing, let alone sending a representative, would exceed the sum involved. That being so, I consider I ought to deal with the matter myself. I must however stress that I certainly would not do so if the amount in question was larger. 

8. My decision is to allow the claimant´s appeal against the authority´s decisions that the sums of £142.72 housing benefit and £36.33 council tax benefit are repayable by her. I do so for two reasons. First, from an early stage in the proceedings the authority has taken the stance that the overpayment came about because of an official error on its part. I have some doubt as to whether that concession was correctly made. It appears to me that the large organisations must be allowed a short period to investigate and process information which may be given to them, reach a decision and then implement that decision. However, it is unnecessary for me to consider the point because the authority´s case has, from an early stage, been that this is a case of official error and I think it is now far too late to resurrect the possibility that it was not. It would require detailed findings of fact by whoever had to take the decision. Secondly, I am persuaded, but only just, that at the time of receipt of these payments the claimant could not reasonable have been expected to realise that they were overpayments I explain this second point in more detail.

9. The relevant provisions are set out in regulations 98 and 99 of the Housing Benefit (General) Regulations 1987 (SI 1987/1971) and Regulations 84 and 85 of the Council Tax Benefit (General) Regulations 1992 (SI 1992/1814). I shall concentrate on the former because the latter are in substantially the same terms. 

98. In this Part “overpayment” means any amount which has been paid by way of housing benefit and to which there was no entitlement under these Regulations (whether on the initial decision as subsequently revised or further revised) and includes any amount paid on account under regulation 91 which is in excess of the entitlement to housing benefit as subsequently decided. 

99. 

(1) Any overpayment, except one to which paragraph (2) applies, shall be recoverable.

(2) Subject to paragraph (4) this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment, or of any notice relating to that payment reasonably have been expected to realise that it was an overpayment.

(3) In paragraph (2), “overpayment caused by official error” means an overpayment caused by a mistake made whether in the form of an act or omission by –

(a) the relevant authority; 

(b) an officer or person acting for that authority;

(c) an officer of –

(i) the Department of Social Security, 

(ii) the Department for Education and Employment;

(iii) the Commissioners of the Inland Revenue,

acting as such; or

(d) a person providing services to either Department or to the Commissioners referred to in (c),

where the claimant, a person acting on his behalf or any other person to whom the payment is made, did not cause or materially contribute to that mistake, act or omission.

(4) Where in consequence of an official error, a person has been awarded rent rebate to which he was not entitled or which exceeded the benefit to which he was entitled, upon the award being revised any overpayment of benefit, which remains credited to him by the relevant authority in respect of a period after the date on which the decision took place], shall be recoverable.

10. If one proceeds on the basis, as I think I am obliged to, that there has been official error on the part of the authority and if it is accepted, as it is, that the claimant did not cause or materially contribute to the mistake, the question is then whether she could not, at the time of receipt of the payments reasonably have been expected to realise that they were overpayments. See the closing words of regulation 99(2). I am just persuaded that she could not. I so decide notwithstanding her comment that following her re-employment as a teacher, she expected a decrease in her housing benefit. The position was that she lost her Jobseeker´s Allowance on 26th October 2001. She reapplied for housing benefit and council tax benefit on 1st November 2001, because she considered that her earned income was not sufficient to completely deprive her of those benefits. Now we are looking at payments covering the end of October 2001 and the first two or three weeks of November. I am satisfied, and so find, that at the time whilst the claimant, who had reapplied for these benefits, expected the new amounts to be lower than the old but (a) did not know by how much nor (b) did she know the effective date from which the new amounts would take effect. That being so, I accept and find that she did not realise that the payments made in early to mid November were overpayments. Putting it shortly, she expected that, eventually, the amounts would decrease but did not know from when.

11. I therefore allow the appeal and give the final decision which I do. 

(Signed) J.P. Powell

Commissioner

Dated: 28th January 2003

