CH/3393/2003

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The appeal is dismissed.

2.
This is an appeal with leave granted by the chairman, from the decision of an appeal tribunal dated 9.6.03.  Mr Commissioner Jacobs ordered an oral hearing of the case, which I held at Bury on 3.2.04.  At that hearing, the claimant appeared in person and Mrs Diane Rice from the Ribble Valley B.C. appeared for the counsel.  I am grateful to them both.  

3.
The claimant reapplied for housing and council tax benefit on 9.8.02.   The benefits officer did not think that she had sufficient evidence before her, and wrote with her queries on 19.8.02 (3A):


“It would appear that your only source of income is now your occupational pension that equates to £23.77 per week.   Since it is impossible to live on this amount of money without other resources could you please clarify how you manage your day to day affairs.   It raises the question of why you have not claimed jobseeker’s allowance.”

His reply on 21.10.02 can be found at 6A/B.  In that he states that:


(i)
He is an employee and director but not a shareholder in Griffair Helicopter Services.  This is not strictly correct as for the year ending 31.3.2001 (82) it appears that he had 20 ordinary shares. 


(ii)
The sum of £2,475 was lent to him by his ex-wife on 9 May 2002 and a further sum for £800 on 7 November 2002.  This, he told me, effectively exhausted her resources.


(iii)
He had some form of loan account with Griffair.  

The benefits officer wrote back again on 16.12.03 (10A/B), asking for particulars of how he proposed to repay the debt to his ex-wife, how he pays his utility bills and day to day expenses and what capital, if any Griffair, owed him.  

4.
In any event benefit was refused, and, on 12.2.03, the tribunal, to whom the claimant had appealed, adjourned and ordered the claimant to provide:


1.
Details of his basic income and expenditure each week.


2.
The source of that income and expenditure.


3.
Details of rent paid each 6 months and the source of funding.

4.
Details of how food was bought and otherwise provided and how fuel bills are paid.


5.
Details of how the loan repayments of £300 per month to Barclay Loan are funded.

6.
With regard to the outstanding balance of £20,000 due to Barclaycard details of the items on which such sum of money has been expended and manner in which the payments are funded together with ancillary matters.

5.
The tribunal sat again on 23.4.03 (66) and made various recalculations on the basis of which the Council was to recalculate the claimant’s entitlement to housing benefit.  They noted:


“The global total of all drawings for the period 2002 was £12,876.54 but capital amounts can be deducted for the income calculation and [the claimant] appears to have juggled repayments between his Visa and Barclaycard account rather than use them as income.  The local authority will prepare a housing benefit calculation of notional living expenses based in part on the financial indications given in evidence today.  [The claimant] will have the right to return before the tribunal on quantum only if he disagrees with the calculation.”

The Council then made the recalculation, which can be found at 69/70.  They assessed his weekly unearned income at £143.09 and, having taken into account the pension, a total weekly figure of £160.86 was arrived at, on which he was entitled to £15.78 benefit.   In his submission to me, at the hearing, the claimant agreed that the assessment of £143.09 was a fair assessment of his weekly outgoings but submitted it was not income.  Whether strictly speaking he was entitled to do that - i.e. was that a question of quantum? –is not immediately clear, but I have proceeded on the basis that he was and it is only right and sensible that I should determine that question.  In any event on 9.6.03 he came back to the tribunal, the tribunal accepted jurisdiction, and affirmed the Council’s decision.  Now one of the claimant’s complaints is that the Council applied a notional income assessment  - see p87.  The Council clearly did query why the claimant had not claimed JSA but that is, I think, a red herring, since it appears quite clearly from the calculation at p69 that the only notional income calculation contemplated was for capital in the sum of £2,101.78 and the notional income was assessed at nil.  Although I fear I laboured the point at the hearing, it seems to me that there is no substance in it.  

6.
The Various Loans. 

(1) 
There is firstly the loan from the claimant’s ex-wife of £2,475 made on 9 May 2002 and a further £800 on 7 November 2002.

(2)
There was the Barclay Mastercard, and the statements for October 02 – January 03 can be found at 43/47.  


(a)
On 7.11.03, the previous balance was £5,824.16.  The claimant paid off £175, and, at the end of the month, the indebtedness stood at £5,731.74.


(b)
On 24.12.02 he paid off £200, and, at the end of the month, his indebtedness stood at £5,612.37.


(c)
On 23.1.03, he paid off £250 and at the end of the month his indebtedness was £5,541.13.

His credit limit was stated to be £8,200.

(3)
A Barclay Visa card and the statements for October 02‑January 03 can be found at 48/53.



(a)
On 25.10.02, the previous balance was shown to be £6,613.34 indebtedness.  On 18.10.02, the claimant paid off £175, and, at the end of the month, his indebtedness was £6,544.53.  


(b)
On 24.12.02 the previous balance for November was said to be £10,533.60 – a rise of some £4,000 over the October figure.  He paid off £8,000 and at the end of December his indebtedness was £9,872.47.  


(c)
On 23.1.03 he paid off £500 and at the end of the month his indebtedness was £11,258.33.

His credit limit was then stated to be £11,750 but it appears from the tribunal decision of 12.2.03 that there was an indebtedness of £20,000 due to “Barclaycard”.  That was not the aggregate then owing on the two accounts and I am not sure how that figure is calculated except perhaps as being the appropriate aggregate credit limit on them.  In any event between November 02 and January 03 the aggregate indebtedness on the two accounts had risen from £12,368.69 to £16,799.46, a rise of £4,403.77 sufficient to fund a weekly outlay of £143.09 for that period. 

(4)
At the same time, he had a current account with the Royal Bank of Scotland being “a Gold Royalties Account” and the statements December 02 to the end of February 03 can be found at 57/54.  At the end of November there was a credit balance of £2,474.19 which had been reduced to £562.53 at the end of December and £765.16 at the end of January.  At 3.2.03 the credit was £732. 03.  

6.
We have no other figures and I cannot tell precisely how thereafter the claimant financed his living expenses.  I can only surmise that, as he agreed at the hearing, he juggled figures between the various credit accounts and with the assistance of his ex-wife’s loan.  From time to time, when necessary he used these monies to defray his day to day expenses and readily agreed with me that the operation could fairly be called no more than “robbing Peter to pay Paul”.  As I have said, and the claimant agrees with me, the figure of £143.09 weekly expenses is “fair”.  The claimant said as much to the tribunal who sat on 9.6.03, as he did to me.  It is clear that that expenditure was financed from these accounts, and the only question is, I think, whether the sums borrowed were to be treated as income or not.  If they are not, then his housing and council tax benefit would need to be recalculated.

7.
The loans fall into two main categories:


(i)
They are clearly payable on demand but, as I understood it from the claimant, no request for repayment by the ex-wife has as yet actually been made.


(ii)
Both credit card loans require payment of monthly instalments, and both charge interest at a high rate but, so long as the monthly payments are made, there is no immediate liability to repay.  The claimant can therefore spend at all times up to the credit limit.  Even on the Feb 2003 figures there is still a leeway of something like £3,000.  The monthly repayments are made out of monies evidently either lent by the ex-wife or juggled between the accounts or by having a higher credit limit.  There is no other source disclosed by the claimant.  The totality of monies borrowed, included the payment of the monthly payment figures but they do not of course, in my view, lose the quality of being income, if the other monies outstanding also have that quality.

8.
Capital or Income
In my view, the relevant test is that propounded by the Court of Appeal in Leeves v. C.A.O.  R(IS) 5/99.  In that case, a student received an education grant on 24 April 1995.  He received from the County Council a cheque for £2,011.82, as his student grant for the period of the summer term.  He spent the money to pay off pressing mortgage arrears and other debts.  On 27 April, he abandoned his course for financial reasons, and asked for a review of his income support entitlement, since he was no longer a student.  On 24 May 1995, the County Council requested repayment of the grant.  It was held that, until that repayment request, the grant was to be treated as income but afterwards, since there had crystallised an undisputed and immediate obligation to repay, the grant had lost the character of income.  Potter L.J. giving the judgment of the Court said at pps.495/6:


“Thus, the question of whether, as at the date of their notional payment, the weekly sums were income in the hands of the claimant, falls to be decided on the basis of ordinary notions as the nature of income.  


“In that respect in the absence of statutory definition to the contrary, or some compelling contrary indication arising from the scheme of the Act, (a) monies received by way of grant towards maintenance which are not repayable are plainly in the nature of income (other than earnings) whereas (b) monies accruing or required to be treated as received or accruing under a certain obligation of immediate repayment (i.e. equivalent debt) do not amount to income.  …Thus, the question to be determined is whether, at the time of the original adjudication, the claimant was under a certain and immediate liability to repay in respect of the notional weekly payments to be taken into account.  

“I have no doubt that when, following the adjudication, the claimant received a letter and invoice on 24 May from the Hampshire County Council he was plainly in that position.  They told him his grant had been terminated and it called for immediate repayment of a certain sum.  However his position was not certain prior to receipt of that letter.  Prior to that letter, the matter rested upon the terms of the undertaking which the claimant had given to Hampshire County Council at the time of receipt of his grant and the oral information which we had been told he received from the Council that he would be required to repay the balance of his grant…”

9.
Reference may also be made to Morrell v. Secretary of State R(IS) 6/03, a stronger case, since the payments there were actually made periodically by the mother to the claimant.  In para 35, Richards J (giving the judgment of the Court) raised a moot point when he said:


“35.
Although the fact that these were regular monthly receipts tells in favour of their being income, I will leave open the question of whether an element of regularity or recurrence is essential.”

In this case, of course, one cannot say that there were regular periodical receipts in the sense that separate monies were borrowed or lent at separate times.   Nevertheless, there was a regular funding facility to be drawn on or not (as the case may be) if as and when necessary.  That I think is in substance the same and, if regularity      lending is required, that requirement is satisfied..

In para 33 Richards J also said:


“Subject to the effect of the repayment obligation, I think it clear that the sums received by the appellant from her mother, being regular monthly receipts towards her rent and other living expenses, had the character of income.  The fact that they were loans and therefore subject to a repayment obligation does not automatically give them a different character.  As with the student grant in Leeves, so with the loan, it is necessary to examine the nature of the repayment obligation.  I accept that, in accordance with the reasoning in Leeves, a sum received under a certain obligation of immediate repayment would not amount to income.  But it is difficult to envisage anything less certain or immediate than the repayment obligation in the present case…”

10.
While on its facts Morrell was obviously a clearer and stronger case, nevertheless, in my view, the principle enunciated in Leeves, which is of general aplication, and construed in Morrell is applicable here.  There is no immediate obligation to pay either the ex-wife’s loans or the Barclays’ loans.  Those loans are used to defray, by one means or another, the claimant’s living expenses.  It is clearly an expediency which cannot go on for ever and I fully appreciate the predicament in which the claimant has so unfortunately found himself.  However, I do not think that I can offer any panacea so far as housing benefit and council tax are concerned.

11.
My decision is therefore as set out in para 1 above.


(Signed)
J M Henty



Commissioner


(Date)
23 February 2004






5
CH/3393/2003


