
IN THE UPPER TRIBUNAL
Appeal No. CH/3208/2008
ADMINISTRATIVE APPEALS CHAMBER

Before Deputy Upper Tribunal Judge Poynter

Decision:
The claimant’s appeal is allowed. The decision of Birmingham appeal tribunal given on 29 April 2008 involved the making of an error on a point of law. I set that decision aside and I remake the decision as follows:

The appeals are allowed.

The decisions of Aylesbury Vale District Council issued on 20 and 21 September 2007 are set aside.

The claimant has been overpaid £540.20 as housing benefit for the period from 17 April 2006 to 9 September 2007.

That overpayment is not recoverable.

The claimant has been paid £172.50 as excess council tax benefit for the period from 17 April 2006 to 23 September 2007.

That excess payment is not recoverable.

For the avoidance of doubt, the council tax benefit credited to the claimant’s council tax account in respect of the period from 24 September 2007 to 31 March 2008 is recoverable from the claimant under regulation 83(5) of the Council Tax Benefit Regulations 2006.

REASONS FOR DECISION

Introduction

1 This is an appeal by the claimant the above tribunal decision. The tribunal held that the claimant:

(a) had been overpaid £540.20 as housing benefit for the period from 17 April 2006 to 9 September 2007;

(b) had been paid £171.26 as excess council tax benefit from 1 April 2007 to 9 September 2007 the same period; and

(c) was liable to repay both sums.

2 The tribunal believed that in so deciding it was confirming decisions made by Aylesbury Vale District Council ('Aylesbury Vale') on 20 and 21 September 2007. I do not think that belief was wholly correct. I agree that the decision in relation to housing benefit was probably as set out above (i.e., the figure of £540.20 is obtained by adding together £96.20 + £272.74 + £171.26 as set out on, pages 20, 22 and 24 respectively). However, I believe the decision in relation to council tax benefit was that the claimant had been paid excess CTB amounting to £172.50 for the period from 17 April 2006 to 23 September 2007 (i.e., £114.67 + £57.83 as set out on pages 26-27). However Aylesbury Vale’s submission has been so poorly prepared—I can quite understand why a District Tribunal Judge confessed that he was ‘unable to make sense of’ it in its original form—that I cannot be sure I have understood precisely what the decision under appeal was.

Background

3 The appellant is currently 51 years old. Her entitlement to housing benefit and council tax benefit is therefore governed by the Housing Benefit Regulations 2006 ('the Housing Benefit Regulations') and the Council Tax Benefit Regulations 2006 ('the Council Tax Benefit Regulations'), rather than the regulations which apply to those who have reached the qualifying age for state pension credit.

4 This appeal is about ‘non-dependant deductions’. When housing benefit and council tax benefit claims are assessed, a non-dependant deduction is applied if (in broad terms) a person who is not a member of the claimant’s family is living as a member of the claimant’s household. The amount of the deduction depends upon the age of the non-dependant, on whether he is in remunerative work and, if so, how much he earns. The policy is that where the non-dependant can afford to make a contribution towards the household’s housing costs, the taxpayer should not have to pay benefit based on the whole of the claimant’s rent or council tax liability.

5 Only the claimant, her partner and any child or young person for whom either could claim child benefit counts as a member of the claimant’s ‘family’ for these purposes. One effect of this is that young adults who continue to live at home with their parents, will often be non-dependants.

6 Whether or not a person is a non-dependant is governed by regulation 3 of the Housing Benefit Regulations and the Council Tax Benefit Regulations. The amount of any non-dependant deduction is governed by regulation 74 of the Housing Benefit Regulations and regulation 58 of the Council Tax Benefit Regulations. Those provisions of the Housing Benefit Regulations and the Council Tax Benefit Regulations are the same to all intents and purposes (other than the actual amount of the deductions). For convenience, I will only refer to the Housing Benefit Regulations in the rest of this decision.

7 In this appeal, the appellant is Miss Karen B. She has a son, Mr G B, and a daughter, Miss Katie B. For reasons that will become apparent, I will refer to the appellant and her daughter as ‘Karen’ and ‘Katie’ respectively. I mean no disrespect by that.

8 Karen and G live at an address in F Road, Aylesbury for which she receives housing benefit and council tax benefit from Aylesbury Vale. At one point Katie lived nearby in L Road Aylesbury. She, too, received housing benefit and council tax benefit from Aylesbury Vale.

9 Unfortunately, G suffers from serious mental and physical health problems. It is unnecessary for me to go into details other than to say that he is incapable of work and that Karen receives the higher rate of the mobility component and the middle rate of the care component of disability living allowance as his appointee.

10 It appears that G’s disabilities prevented him from pursuing a normal education and that he was no longer in education or training after he reached the age of 16. That meant that Karen ceased to be entitled to child benefit when he reached that age. Therefore, G ceased to be a member of Karen’s family for housing benefit and council tax benefit purposes and instead became her non-dependant. However, no non-dependant deduction became applicable at that point because G had been awarded income support. Under regulation 74(8) of the Housing Benefit Regulations no deduction is made where the non-dependant is aged less than 25 and in receipt of income support.

11 That was the position on 26 October 2005, when Aylesbury Vale wrote to Karen in the following terms (omitting formal parts):

‘Our records show that you are currently receiving Child Benefit for G who is, or soon will be, age 18.

Please could you let me know whether or not your child is intending to continue in education so that I can make certain your Benefit is correctly calculated.

Please tick the appropriate box.

My child is intending to continue in full time education until __/__/__
 FORMCHECKBOX 

Please state what course they are taking and if you are still receiving Child Benefit for them.

My child will be leaving education
 FORMCHECKBOX 

If your child is leaving education, please could you let me know the date they will be leaving their school or college
__/__/__

If your child has already left education, please let me know their current employment status (ie working, unemployed etc)’

Unfortunately, although that letter was correctly directed to Karen, it was sent to Katie’s former address at L Road and not to Karen’s current address at F Road. As Katie was no longer living at L Road, she did not receive the letter and was unable to pass it on to Karen. In those circumstances, Karen did not receive Aylesbury Vale’s letter and did not reply to it.

12 On 10 April 2006. G ceased to be entitled to income support. That meant that Karen no longer benefited from regulation 74(8). Therefore non-dependant deductions of £7.40 and £2.30 per week should have been applied to her housing benefit and council tax benefit claims respectively.

13 However, those deductions were not in fact made and Karen continued to receive the rate of benefit which would have been applicable had G continued to receive income support.

14 The position was not corrected until 20 September 2007 (housing benefit) and 21 September (council tax benefit). By that time housing benefit had been paid to 9 September 2007 and council tax benefit to 23 September.

15 Therefore, Karen was:

(a) overpaid housing benefit from 17 April 2006 (the beginning of the first benefit week after 10 April 2006) to 9 September 2007. That period comprised 73 weeks. The overpaid housing benefit therefore amounted to £540.20 (73 weeks @ £7.40 per week);

(b) paid excess council tax benefit, for the period from 17 April 2006 to 23 September 2007. That period comprised 75 weeks. The excess council tax benefit therefore amounted to £172.50 (75 weeks @ £2.30 per week).

16 Aylesbury Vale decided that the payment and excess payment were recoverable from Karen and Karen appealed to the tribunal.

The tribunal’s decision

17 As recorded above, the tribunal did not allow the appeal. Unfortunately, he decided the appeal on the basis that Karen had not disclosed to Aylesbury Vale that she was no longer in receipt of child benefit for G, which was not the issue. The overpayments were not caused by the cessation of Karen’s child benefit but by the cessation of G’s income support.

18 Moreover, the tribunal relied heavily on the fact that Karen did not reply to Aylesbury Vale’s letter of 26 October 2005 without even mentioning her protestations that—as was incontrovertibly the case—the letter had been sent to the wrong address and that she did not receive it. On the facts of this appeal, Karen’s failure to reply to that letter was only relevant if she had received it and, if the tribunal formed the view that she had in fact received it even though it was sent to the wrong address, then it was necessary for him to explain why.

19 Finally, I should mention that the figure of £171.26, which the tribunal decided has been paid as excess council tax benefit, was in fact the figure for the housing benefit overpayment for the period from 1 April 2007 to 9 September 2007 (i.e., part of the total housing benefit overpayment of £540.20.

20 All of these are errors of law. The third could probably have been corrected under the slip rule but the first two cannot and are material. I therefore set the tribunal’s decision aside.

The decision of the Upper Tribunal

21 This is a case in which it is possible for me to remake the decision. It cannot seriously be disputed that there has been an overpayment of housing benefit and an excess payment of housing benefit. The only issue is whether they are recoverable.

22 I have decided that:

(a) the misdirection of the letter of 26 October 2005 amounted to an ‘official error’ within regulation 100(2) and (3) of the Regulations;

(b) had the letter been correctly directed, Karen would have replied to it. That reply would have alerted Aylesbury Vale to G’s true situation and, in particular, would have provided them with an opportunity to tell Karen explicitly that she needed to notify them if G’s benefits changed and, in particular, if G ceased to be entitled to income support.

(c) Karen did not cause or materially contribute to that error or to the overpayment;

(d) in particular, Karen was not in breach of any obligation to disclose to Aylesbury Vale the fact that G’s income support had come to an end; and therefore that

(e) the overpayment was caused by the official error; and that

(f) Karen could not reasonably have been expected to realise at the relevant time that she was definitely being overpaid.

Official error

23 The starting point for any consideration of recoverability must be the general rule—in regulation 100(1) of the Regulations—that all overpayments of housing benefit and excess payments of council tax benefit are recoverable.

24 However, that rule is subject to an exception in regulation 100(2) where the overpayment ‘arose in consequence of an official error’. So far as is relevant to this appeal, ‘official error’ is defined by regulation 100(3) as

‘a mistake made whether in the form of an act or omission by … the relevant authority … where the claimant … did not cause or materially contribute to that mistake, act or omission’.

25 Given that definition, I am unable to accept Aylesbury Vale’s submission that there has been no official error in this case. A letter was sent to an incorrect address when it should have been sent to the correct address. That was clearly a mistake. Whether one categorises it as one of omission (i.e., failing to send it to the correct address) or action (i.e., sending it to an incorrect address), it still falls squarely within the definition in regulation 101(3). I would go so far as to say that if sending an important letter requiring a claimant to provide information to an incorrect address in circumstances where the claimant is not at fault is not an official error, then I do not know what is.

26 As I understand their position, Aylesbury Vale dispute that conclusion. They do not deny that the letter was sent to the wrong address. Rather they say that they ‘are under no obligation to remind claimants to notify a change in their circumstances” and that Karen was obliged to notify any such change even if they did not remind her to do so. The letter, they say, ‘is simply office procedure and not a legislative necessity’.

27 I do not agree:

(a) To begin with, if Aylesbury Vale were to write to Karen in the terms of their letter of 26 October 2005 at all, they were under a legal obligation to address that letter correctly for it to be valid. The rules for giving notice to a claimant by post are set out in regulation 2(b) of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 which reads:

‘Service of notices or documents

2.
Where, by, or in consequence of, any provision of these Regulations or Schedule 7 to the [Child Support, Pensions and Social Security] Act—

…

(b)
any notice (including notification of a decision of a relevant authority) or other document is required to be given or sent to any person other than the clerk to an appeal tribunal, the Secretary of State or the relevant authority, as the case may be, that notice or document shall, if sent by post to that person's last known address, be treated as having been so given or sent on the day it was posted.’

Aylesbury Vale’s letter was a formal request under regulation 86(1) of the Regulations. It was therefore probably a ‘notice’. If it was not, it was certainly an ‘other document’. Regulation 86 is made under section 5(1)(hh) of the Social Security Administration Act 1992, which is applied to housing benefit and council tax benefit by paragraph 21 of Schedule 7 to the 2000. Therefore the letter was given ‘in consequence of’ Schedule 7’ and within the scope of regulation 2(b).

(b) In any event, the Regulations do not define official error in terms of ‘failure to perform a legislative necessity’ or ‘breach of statutory duty’. They say that an official error occurs when there is a ‘mistake’. Without seeking to define that word exhaustively, one can say that a mistake occurs when a person accidentally does something he or she should not do or accidentally fails to do something he or she should do. That is so whether the reason the person “should” have acted otherwise is a law, or guidance or just an office procedure. Even if Aylesbury Vale are correct to submit that they were not legally obliged to write to Karen at all, I am confident that the ‘office procedure’ under which the letter was sent did not require them to send it to an incorrect address. On that basis, it was a ‘mistake’ to have done so.

(c) Finally, on this point, Aylesbury Vale are technically incorrect to submit that they are under no obligation to remind claimants to notify a change in their circumstances. Such an obligation is imposed by regulation 90 of, and paragraphs 9(g) and (10)(a) of Schedule 9 to, the Regulations. The duty applies whenever an award is made and therefore did not apply to the letter of 26 October 2005. However, the manner in which the authority discharges the duty does inform the scope of the claimant’s duty under regulation 88 (see paragraph 29 below).

The obligation to report changes of circumstances

28 Neither are Aylesbury Vale correct to submit that the Regulations ‘clearly state that it is the claimant[’]s responsibility to notify the Authority of any changes’. The obligations imposed on a claimant are much more circumscribed.

29 The Regulations create two main duties to provide information. The first is the obligation under regulation 86(1) to

‘furnish such certificates, documents, information and evidence in connection with the claim or the award, or any questions arising out of the claim or award, as may reasonably be required by the relevant authority …’.

The second is the obligation imposed by regulation 88 to notify any change of circumstances which:

‘which the claimant might reasonably be expected to know might affect the claimant’s right to, the amount of or the receipt of housing benefit’.

Neither of those obligations is absolute. The first depends upon the claimant’s having been ‘required’ by the authority to provide the information and the second only arises if the change is one that the claimant might reasonably be expected to know might affect her benefit. And what might reasonably be expected of a claimant will often depend upon the information she has been given has been given by the authority.

30 For those reasons, I cannot accept that Karen’s obligations to notify Aylesbury Vale of changes in her circumstances arose independently of what Aylesbury Vale told, or reminded, her to disclose. It is therefore necessary for me to consider (under regulation 86) what information and evidence Aylesbury Vale “required” Karen to produce and (under regulation 88) whether the change of circumstances which occurred in this case was one which Karen might reasonably be expected to know might affect her benefit.

31 Regulations 86(1) and 88 are in similar terms to regulation 32(1) and (1B) of the Social Security (Claims and Payments) Regulations 1987. Speaking of the latter regulation in Hinchy v Secretary of State for Work and Pensions [2005] UKHL 16, Baroness Hale of Richmond stated:

‘55.
This is commonly regarded as imposing two duties: a duty to give the information and supporting evidence required by the Secretary of State and a further duty to notify changes which the claimant might reasonably be expected to know might affect the right to benefit to the appropriate office. It is not entirely plain whether the second duty is merely a particular instance of the first, so that the Secretary of State must have required such changes to be notified, or whether it is a free-standing duty. In my view, nothing turns on that difference here. In the first case, it is incumbent upon the Secretary of State to make it crystal clear what it is that he needs to know and in the second case the claimant cannot reasonably be expected to know that something might affect his claim to benefit unless the Secretary of State has made it clear what sort of changes might do so.

56.
I say this because this regulation has to be interpreted and applied in its factual context. Those administering the system on behalf of the Secretary of State have to understand all its ramifications and interactions. Claimants cannot be expected to do so. They cannot be expected to guess all the information which may be relevant to their claims. They do not know the conditions of entitlement or how their right to one benefit may affect their right to another. It is incumbent upon the Secretary of State to make it clear what information he requires. This has to be made particularly clear where any reasonable claimant might not think that it was relevant at all …’

Even if that passage does not bind me, I respectfully agree with it. In my judgment, the principles it sets out apply equally to housing benefit and council tax benefit as they do to the social security benefits that are administered directly by the Secretary of State for Work and Pensions.

32 Therefore:

(a) before there can be a ‘requirement’ for a Karen to provide information or evidence under regulation 86(1) it is necessary for a local authority to be ‘crystal clear’ about what is required; and

(b) for the purposes of regulation 88, Karen cannot reasonably be expected to know that something might affect his claim to benefit unless the Secretary of State has made it clear what sort of changes might do so.

33 Applying those principles to the facts of this appeal, I regard it as beyond argument that the letter of 26 October 2005 did not ‘require’ Karen to provide any information or evidence. If that letter had been correctly addressed but had been mislaid by the Royal Mail then there might be some scope for argument on the point. But that letter was not correctly addressed and Karen did not in fact receive it.

34 What requirements were imposed on Karen? On the available evidence, they were as follows:

(a) At the bottom of the first page, Aylesbury Vale’s standard decision notice told Karen

‘YOU MUST TELL US IMMEDIATELY IF YOUR CIRCUMSTANCES CHANGE’

That is obviously too broad to impose any specific duty and needs to be read together with the notes on the reverse of the notice. The first page of the notice also asked Karen to read those notes carefully.

(b) The relevant part of those notes was in the following terms:

‘WHAT IF YOUR CIRCUMSTANCES CHANGE

If you are receiving Housing or Council Tax Benefit from Aylesbury Vale District Council, then you must report any changes to the Benefits Department promptly in writing. These changes include:

· If someone moves into or out of your house, if you move address,

· If you start work part time or full time, if your partner or children do any work

· If your or anyone included in your claim, earnings/wages/income increase or decrease

· If you or anyone included in your claim starts to receive any new benefits or pensions

· If any savings increase or decrease, if the rent changes or your children start or leave education.

This list is not exclusive. There may be other changes that affect your benefit as they cannot all be listed here. If you have any doubts or are unsure if a change will affect your benefit then you can ring the Benefits Section …’

(c) The decision notices told Karen that her entitlement to housing benefit and council tax benefit was ‘based on your receipt of income support’. They did not tell her that—as was also the case—it was based on G’s receipt of income support.

35 In the circumstances of this case, I do not consider those instructions to be a clear statement of what Aylesbury Vale actually required from Karen, far less a ‘crystal clear’ one.

36 The overpayment was caused by underlying changes in G’s benefits, not Karen’s. The requirements imposed by Aylesbury Vale only imposed an obligation to notify changes in G’s circumstances if he fell into the category of ‘anyone included in your claim’ or if, as one of Karen’s ‘children’ he had done any work or started or left education (which he had not).

37 In one sense, G was included in Karen’s claim because the size of the accommodation she could occupy without attracting a size-related rent-restriction was greater because he lived with her. However, Karen may well not have realised that. In another sense, G was not included in the claim. He no longer counted as a member of Karen’s family and she did not receive a personal allowance for him as part of her applicable amount. For those reasons, the use of the phrase ‘anyone included in your claim’ is—at least in a case where there is a non-dependant—ambiguous and was therefore insufficient to impose a duty on Karen under regulation 86(1) to provide information and evidence about changes in G’s income. Therefore she was not in breach of any such duty.

38 That leaves the duty under regulation 88. As Baroness Hale pointed out in the context of the benefits administered by the Department for Work and Pensions, the two duties are closely linked and, except in cases where it can be shown that the claimant had relevant knowledge of the benefits system from another source (which is patently not the case in this appeal), the fact that a claimant has not been required unambiguously to provide a particular type of information is likely to mean that she cannot reasonably be expected to know that type of information might affect her claim.

39 In this case, that view is strengthened by the arcane nature of the change in G’s circumstances. Long-term incapacity benefit is paid at a rate that exceeds the basic personal allowance for income support. However, many of those in receipt of incapacity benefit retain entitlement to income support because they are also entitled to a disability premium. Unfortunately for G he was under 25 at the relevant time and only entitled to a reduced income support personal allowance. What appears to have happened is as follows:

(a) At first G was receiving incapacity benefit at the lower short-term rate of £59.20. His income support applicable amount would have been £70.00 (a reduced personal allowance of £45.50 and a disability premium of £24.50). As his applicable amount exceeded his income from incapacity benefit, G was entitled to income support.

(b) Subsequently, G moved to the higher short-term rate of incapacity benefit, namely £70.05. Because his income now exceeded his applicable amount, G was no longer entitled to income support. Had he been over 25, his personal allowance would have been £57.45 and his total applicable amount would have been £81.95 and more than sufficient for him to retain entitlement to income support.

(c) As we have seen, even though the increase in G’s income was only 5 pence per week, the resulting loss of income support led to Karen’s housing benefit being reduced by £7.40 per week and her council tax benefit by £2.30 per week.

40 That consequence is completely counter-intuitive. I believe (and I hope) that it is an unintended anomaly. Be that as it may, I cannot see how Karen could reasonably have been expected to know that a five pence increase in G’s income at a time when his only source of income was state benefits might have that effect or anything like it. To realise that, one would require a detailed technical knowledge of the schemes for income-related benefits. To provide context, I have worked in social security law for nearly 25 years. I have been a tribunal chairman for more than ten years and a Deputy Social Security Commissioner (now Deputy Upper Tribunal Judge) for more than 8 years. I hope that I therefore have some knowledge of the social security system. Nevertheless, I was unaware of the possibility described above until I started work on this case. I do not see how Karen could possibly have realised that the change in G’s benefits might affect her entitlement to housing benefit and council tax benefit.

41 In those circumstances, I hold that Karen was not in breach of the regulation 88 duty either.

Summary

42 It is necessary to be clear about the context in which I have considered regulations 86 and 88. Regulation 32 of the Claims and Payments Regulations is normally considered in the context of whether an overpayment of a benefit paid by the DWP is recoverable on the basis that there has been a failure to disclose a material fact.

43 Failure to disclose is not directly relevant to whether overpayments of housing benefit and council tax benefit are recoverable (although it is sometimes relevant when deciding whom a housing benefit overpayment may be recovered from).

44 However, the duties under regulations 86 and 88 are indirectly relevant to this appeal because of its unusual facts. Those facts are that there has been an official error (the misdirection of the 25 October 2005 letter). Karen did not cause or contribute to that error. The error was a cause of the overpayment and because Karen was under any duty to tell Aylesbury Vale that G’s income support had stopped, that omission did not itself constitute an intervening cause. For the same reasons as are given at paragraph 39 above, Karen could not reasonably have been expected to realise at the time that she was definitely being overpaid.

45 In those circumstances, the overpayment of housing benefit and the excess payment of council tax benefit are irrecoverable.

	(Signed on the original)
	Richard Poynter
Deputy Judge of the Upper Tribunal

22 September 2009
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