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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the Claimant, brought with my permission, against decisions of the Bournemouth Appeal Tribunal made on 1 November 2004. For the reasons set out below those decisions were in my judgment erroneous in law and I set them aside. In exercise of the power in s.14(8)(a)(i) of the Social Security Act 1998 I substitute decisions to the same effect as those made by the Tribunal, but with the omission of the following words from paragraph 2(b) of each of the Tribunal’s two Decision Notices: “and a (ii) a further £7,805 of which he had deprived himself during August 2001.” 

2.
In or about August 2001 the Claimant became entitled to the sum of £48,824 in respect of his share of the proceeds of sale of the matrimonial home. The Claimant and his wife had separated a short while previously. However, the Claimant agreed to lend £28,000 of that sum interest free to his wife for 5 years. 

3.
In August 2001 the Claimant disposed of additional sums totalling £25,135, as set out in paragraph 2.6.2 of the Tribunal’s Statement of Reasons. 

4.
The Claimant had originally been awarded housing and council tax benefit by East Dorset District Council (“the Council”) with effect from June 2001. On 19 October 2001 that award was terminated with effect from 6 August 2001 on the ground that income support had terminated with effect from August 2001. 

5.
On 25 October 2001 the Claimant made a new claim for housing and council tax benefit. That was refused on 2 November 2001 on the ground that the Claimant had capital in excess of £16,000. The Council considered that, by making the loan of £28,000, the Claimant had deprived himself of capital with the intention of obtaining benefit, and was therefore to be deemed to have capital of that amount. 

6.
The Tribunal found (para. 3.9.2 of its Statement of Reasons) that in January 2002 the Claimant could have obtained repayment of the entirety of the loan of £28,000. However, the Claimant’s wife in fact repaid only £12,000, and the Claimant waived his right to repayment of the remaining £16,000 pursuant to the terms of a document dated 24 January 2002 and headed “divorce/separation agreement”, a copy of which is at p.37 of the case papers. 

7.
On 11 February 2002 the Claimant made a new claim for housing and council tax benefit, but after a substantial amount of correspondence, during which the Council requested further information, on 7 May 2002 the Claimant wrote saying that he had “deliberately sent conflicting information” because he “wondered how much notice anyone took of his letters.” The Council therefore required completion of a new claim form, and on 31 May 2002 a new claim form was received. According to para. 1.4 of the Council’s amended written submission to the Tribunal (p.131) this claim was treated by the Council as made on 24 January 2002.

8.
On 30 September 2002 the Council wrote to the Claimant (p.17) stating that this claim was refused on the ground that the Claimant had capital in excess of £16,000. In correspondence, and in its written submissions to the Tribunal, the Council made clear that the basis of this refusal was that in foregoing the £16,000 balance of the loan on 24 January 2002 the Claimant had deprived himself of capital with the intention of obtaining benefit, and was therefore deemed to have capital of that amount.

9.
The amount of the Claimant’s actual capital from time to time, when added to the notional capital of £16,000 reduced from time to time as required by the diminishing notional capital rules, meant, according to the Council’s calculations, that the Claimant was disentitled to housing and council tax benefit until 18 November 2002 (see para. 2.26 of the Council’s original written submission to the Tribunal (p.1G of the case papers). 

10.
The appeal before the Tribunal was an appeal by the Claimant against the decisions, notified in the letter of 30 September 2002, refusing housing and council tax benefit pursuant to the claim which had been made on 31 May 2002 (but which was treated by the Council as having been made on 24 January 2002). 

11.
The Tribunal’s Decision Notice in respect of the appeal relating to housing benefit reads as follows:


“Appeal is disallowed. 


The decision of the [Council] issued on 30 September 2002 is confirmed. 


The [Council] is directed as follows:-


1.
The claim was dated 31 May 2002 with no entitlement to backdating;


2.
On that date:-

(a)
the Appellant was possessed of capital amounting to £6,232,00 in total, consisting of monies at bank of £3,232.00, and an ISA investment of £3,000.

(b)
the Appellant is to be treated as having notional capital under Reg. 43 of the Housing Benefit (General) Regulations 1987 amounting to: 



(i)
£16,000 of which he deprived himself on 24 January 2002 and a 



(ii)
a further £7,805 of which he had deprived himself during August 2001.

3.
The diminishing notional capital rule shall be applied to the above mentioned notional capital in accordance with regulation 43A Housing Benefit (General) Regulations 1987.”

12.
The Tribunal’s Decision Notice in relation to the council tax benefit appeal was in the same terms, save that it referred to council tax benefit and to the relevant provisions of the Council Tax Benefit (General) Regulations 1992. 

13.
The grounds for the Claimant’s appeal to a Commissioner related, as I read the Claimant’s letter dated 4 July 2005 to the Appeals Service and his OSSC 1 form, to the fact that he considered that the Tribunal should not have dealt at all with the question whether any of the sums which he had disposed of in August 2001 (and set out in paragraph 2.6.2 of the Tribunal’s Statement of Reasons) should be treated as notional capital – i.e the grounds of appeal were directed to the part of the decision in paragraph 2(b)(ii) of the Decision Notices. That was the ground on which I gave permission to appeal. 

14.
In its short submission in this appeal the Council says that “having regard to the representations of [the Claimant] I do not consider that it was unreasonable for the Tribunal to review the issues included in the statement of reasons at 2.6.2.” However, the Council goes on to say that the reduction in benefit as a result of applying the decision at 2(b)(ii) is not likely to be very much but will generate much correspondence and possibly further appeals. The Council goes on to say that “if there is a possibility of a breach of natural justice” then the Council asks me to substitute a decision to the same effect as that made by the Tribunal but excluding para. 2(b)(ii). 

15.
The Claimant in his submission in reply says:

“The [Council] have not yet presented any evidence I made the divorce settlement “solely” for the purpose of qualifying for housing and council tax benefits. Although I knew the rules relation to deprivation of capital, I have stated categorically that my intentions were only to stop my then wife of trying to obtain part of my damages from my law suit. I had been informed by her solicitor at the time of our separation that the intention was to make proceedings for part of my damages. My own lawyer also told me she had entitlements to part of this money. Therefore, I found a solution to stop this as she needed money to live abroad.” 

16.
The Council’s decisions under appeal to the Tribunal, notified in the letter dated 30 September 2002, had involved a determination that the sums which the Claimant had spent in or about August 2001 (or any part of them) should be treated as notional capital. In my judgment the Claimant probably could not have been expected to appreciate that the question whether the sums which he spent in about August 2001 should be treated as notional capital would be decided by the Tribunal. On that footing, he did not have adequate opportunity to prepare for that issue before the hearing, and there was a breach of natural justice which requires the Tribunal’s decision to be set aside. 

17.
In my judgment, however, it is appropriate to substitute a decision, based on the Tribunal’s other findings of fact, in the terms suggested by the Council. The Claimant does in his submission in reply take issue with the Tribunal’s decision that in foregoing repayment of the £16,000 the Claimant deprived himself of capital with the intention of obtaining benefit. However, he has not in my judgment raised or even suggested that there is any arguable error of law in relation to that part of the decision. The Claimant says that he did not make the divorce settlement “solely” for the purpose of qualifying for benefit. However, that is not the test. It is well established that it is sufficient if the obtaining of benefit is a significant operative purpose in the claimant’s decision to dispose of capital: CH/3169/2004. The Tribunal considered that issue in very considerable detail, and by reference to the extensive evidence before it. It set out its reasons at length in its Statement of Reasons. It took into account and rejected the Claimant’s contention that he acted as he did in order to prevent his wife making a claim to his personal injury compensation. As it happens I find the Tribunal’s reasons wholly convincing. But for present purposes what matters is that the Claimant has not pointed to any possible error of law in the Tribunal’s decision on that issue. 

18.
I therefore set aside the Tribunal’s decisions and substitute the decision set out in paragraph 1 above. 

19.
The Claimant asked for an oral hearing of this appeal. However, I consider that I have been able properly to determine it without an oral hearing and I therefore refuse that request. The reason which the Claimant gave for wishing a hearing was: “I would like to listen and put my evidence to the hearing.” However, I can only allow an appeal on the ground that the Tribunal’s decision was wrong in law. There would therefore have been no question of the Claimant submitting further evidence at a hearing. It is perfectly clear from the Claimant’s voluminous, detailed and intricate correspondence with the Council prior to the Tribunal hearing that, had he been able to identify any error of law in the Tribunal’s decision in relation to the £18,000 notional capital, he would have been more than capable of articulating the point in writing.


(signed on the original)
Charles Turnbull



Commissioner
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