
IN THE UPPER TRIBUNAL
Appeal No.  CH/2727/2008

ADMINISTRATIVE APPEALS CHAMBER

Before Deputy Judge of the Upper Tribunal Miss A.A. Green

Decision:  The appeal is allowed. The decision of the appeal tribunal held on 30 April 2008 

is wrong in law and is set aside. I substitute my own decision that the claimant’s entitlement to Housing Benefit and Council Tax Benefit from 20 November 2006 did not cease by virtue of regulation 14 of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 as the local authority failed to make a valid and legally effective termination decision. 

As a result of the re-organisation of the Tribunal Service, this appeal is decided by me sitting as a deputy judge of the newly created Upper Tribunal, instead of being decided by me as a deputy Social Security Commissioner.
REASONS FOR DECISION

1. On 28 January 2005 the claimant completed one of the Respondent’s (“local authority”) application forms for Housing Benefit (“HB”) and Council Tax Benefit (“CTB”). The local authority awarded HB and CTB back to 4 October 2004. On 30 May 2006 the local authority wrote to the claimant advising him that as part of the “Verification Framework” an officer would be visiting him on 5 June 2006. On 5 June 2006 a visiting officer tried to visit the claimant but was unable to get a response. On 7 June 2006 the visiting officer wrote to the claimant that as there had been no response from the claimant following that visit, he was suspending the claimant’s HB and CTB under regulation 11(2)(a) of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 (“2001 Regulations”) because a question had arisen as to the claimant’s entitlement to such benefits. On 14 July 2006 the local authority wrote to the claimant advising him that his benefit award terminated under regulation 14(1) and (2) of the 2001 Regulations. 

2. On 30 October 2006 the claimant telephoned the local authority and stated that he was on Job Seekers Allowance (“JSA”) and had rent arrears. He was advised to complete a new application form. On 13 November 2006 the local authority received a request, dated 14 November 2006, from the claimant to backdate his claim for benefit to 12 June 2006 as he was on JSA at the time benefit was cancelled and continued to be on JSA. 

3. On 14 November 2006 the local authority received a new application form completed by the claimant who claimed HB and CTB. On 14 November 2006 the local authority sent to the claimant a statement setting out the claimant’s award for HB and CTB from 20 November 2006. On 14 November 2006 the local authority also sent to the claimant a letter headed “Notification of Suspension of Benefit” in which he was told that HB and CTB payments were suspended from 20 November 2006 because he had failed to supply the further information the local authority had asked for. The suspension was based on regulation 13(1) of the 2001 Regulations. On 19 December 2006 the local authority wrote to the claimant advising him that as part of the “Verification Framework” an officer would be visiting him on 4 January 2007. On 4 January 2007 a visiting officer tried to visit the claimant but was unable to get a response. On 9 January 2007 the claimant telephoned the local authority and apologised for not being in on 4 January and asked for another visit and stated that a Friday would be the best time to visit.

4. On 18 January 2007 the local authority wrote to the claimant advising him that as part of the “Verification Framework” an officer would be visiting him on Friday 26 January 2007. The letter stated that if he was not available on that date, he should contact the local authority, as his “benefit will be affected if the visit does not take place”. An entry was made on the local authority’s computer system that the visit was unsuccessful on 26 January 2007 as there was no answer to the door buzzer and the contact telephone number went straight to answer phone. 

5. On 26 January 2007 the local authority wrote to the claimant, stating “Your benefit award now terminates on 20.11.06” because, following suspension of the claimant’s payments, he failed to provide information by allowing the local authority to visit under the Verification Framework Rules. The termination decision was made under regulation 14(1) and (2) of the 2001 Regulations. On 26 January 2007 the local authority also wrote to the claimant, stating that there was a potential overpayment of CTB of £219.06 for the period 10 November 2006 to 31 March 2007. 

6. On 26 September 2007 the local authority received an application from the claimant to appeal out of time against the decision not to pay HB from 12 June 2006 to 11 March 2007. The claimant stated that he was at home waiting for the local authority’s visits but the external buzzer for his block of flats was not working and that he was in receipt of JSA throughout the relevant period. On 14 February 2008 the local authority reconsidered the decision of 26 January 2007 and upheld that decision.

7. The claimant appealed to the appeal tribunal. On 30 April 2008 the tribunal dismissed the appeals in relation to HB and CTB and confirmed the decision of the local authority of 26 January 2007. The claimant appealed against that decision with the leave of the chairman. 

8. The claimant’s grounds of appeal are in the application for leave to appeal signed by him on 18 August 2008. The grounds are:

(1) The tribunal failed to find if the local authority acted reasonably in terminating HB and CTB given the evidence before it, particularly as the claimant received assistance from the local authority’s Housing Office in completing claim forms and requesting backdating;

(2) The tribunal failed to consider decisions CH/2995/2006 and CH/2555/2007 in reaching its decision;

(3) The tribunal failed to find exactly what evidence the local authority needed given the information it already possessed other than a home visit on which it had no right to insist;

(4) The claimant received a notification of award letter and a suspension of notification letter, both dated 14 November 2006, and the latter letter did not indicate what information the local authority required.

. 

9. The local authority provided submissions in which it submitted that:

(1) The decision being appealed was that of 26 January 2007, which was to terminate benefit from 20 November 2006. Any loss of benefit from 12 June 2006 had to be in consequence of the termination decision of 14 July 2006, which was not within the scope of this appeal and which, on 26 September 2007, when this appeal was made, would have been outside the 13 month limit for bringing an appeal.

(2) A decision on a claim for backdating was not the decision appealed against and so might not fall within the scope of the appeal, unless it could have any bearing on the period affected by the disputed decision. The disputed decision was to terminate benefit from 20 November 2006 and the backdating request related to a period before that date.

(3) The tribunal erred in law in not realising that the termination of benefit on 14 November 2006 was flawed. It was a condition of Regulation14 of the 2001 Regulations that termination was only possible where both suspension and a failure to supply information had occurred. In this case no information had been asked for and, thus, the suspension under regulation 13 on 14 November 2006 was not legitimate.

10. The claimant’s representative provided Observations in which he submitted that:

(1) The correct scope of the appeal is from 12 June 2006 to 12 March 2007 (benefit was ultimately re-awarded from 13 March 2007).

(2) The local authority’s submission in (3) above is correct.

(3) The tribunal should have addressed the essential question as to whether it was reasonable to first suspend and then terminate benefit to its own tenant. Awarding benefit and then suspending benefit on the same day was an abuse of the local authority’s powers putting the question whether the local authority acted reasonably in doubt. The local authority made no attempt to verify the claimant’s residence from its own housing officer (with whom the claimant had regular contact), nor to check with its maintenance department as to information regarding a faulty buzzer.

 Relevant statutory provisions 

11. Paragraph 13 of Schedule 7 of the Child Support, Pensions and Social Security Act 2000 (“the 2000 Act”) authorises the making of regulations providing for the suspension of payments of HB and CTB in certain circumstances and paragraph 14 authorises the making of regulations providing for the suspension of payments for the failure to comply with information requirements in relation to HB and CTB. Paragraph 15 of Schedule 7 stated that Regulations may provide for termination of benefit in cases of a failure to furnish information.

12. The regulation powers in paragraphs 13 to 15 of Schedule 7 to the 2000 Act have been exercised in Regulations 11 to 14 of the 2001 Regulations.

Suspension of HB and CTB

13. The local authority relied on regulation 13 of the 2001 Regulations as entitling it to suspend payment of HB and CTB to the claimant. Regulation 13(1) of the 2001 Regulations provides:

“The relevant authority may suspend in whole or in part –

(a) any payment of housing benefit or council tax benefit….

…..

in relation to persons who fail to comply with the information requirements(as defined in paragraph 14 of Schedule 7 to the Act) as provided for in regulations made pursuant to section 5(1)(hh) and 6(1)(hh) of the Administration Act (person required to satisfy the information provisions).”

.

14. In order for a suspension to be lawful, the local authority must show that the person of whom information is required falls within one of the categories of “prescribed persons” set out in regulation 13(2). The prescribed persons are:

“(a)    a person in respect of whom payment of benefit…..has been suspended  

          under regulation 11(2)(a);

(b) a person who has made an application for a decision of the relevant authority to be revised or superseded;

(c) a person in respect of whom a question has arisen in connection with his award of benefit and who fails to comply with the requirement ………to furnish information or evidence needed for a determination whether a decision on an award should be revised under paragraph 3 or superseded under paragraph 4 of Schedule 7 to the Act.”

It does not appear to be in dispute that the claimant was a “prescribed person.”.

15. Prior to exercising its power of suspension, a local authority is required by regulation 13(3) of the 2001 Regulations to notify a prescribed person of the requirements to provide information or evidence under regulation 13. Provided it has given such notification, it then has to give such a person the opportunity of furnishing information or evidence needed within a time frame of at least one month from when he was notified of the information requirements (see regulation 13(4)). 

16. In the present case the local authority purported to suspend HB and CTB on 14 November 2006 on the basis of regulation 13 without first notifying the claimant of the information requirements, without letting him know the information or evidence needed and without giving the claimant an opportunity to supply the further information within a specified time period. The letter of 14 November 2006 headed “Notification of Suspension of Benefit” stated in relation to both HB and CTB that the benefits were suspended from 20 November 2006 because the claimant had failed to supply the further information that the local authority had asked for. However, prior to issuing this notification of suspension the local authority had not asked for such information in relation to the claimant’s new application for benefit. It had failed to comply with regulation 13(3) and regulation 13(4). I find that the local authority was not entitled to exercise the power of suspension in these circumstances and the purported suspension was invalid and ineffective.  

Termination of HB and CTB

17. Regulation14 deals with termination of benefit. Regulation 14(1) provides that:

“A person in respect of whom payment of benefit…. has been suspended –

(a) under regulation 11 and who subsequently fails to comply with an information requirement; or

(b) under regulation 13 for failing to comply with such a requirement,

shall cease to be entitled to the benefit from the date on which the payments…. were so suspended, or such earlier date on which entitlement to benefit ceases.”

18.
The local authority did not purport to suspend benefit under regulation 11. It based its decision on regulation 13. As is now accepted by the local authority, its decision to seek to suspend HB and CTB for failure to comply with an information requirement was flawed as the local authority had not given notification of the information requirement to the claimant under regulation 13(3) and had not given him a firm deadline for the provision of such information or evidence under regulation 13(4). It follows that termination of entitlement to benefit under regulation 14 in reliance on the purported suspension under regulation 13 was invalid and ineffective (see decision CH/2995/2006, particularly paragraphs 40 to 43). The claimant did not cease to be entitled to HB and CTB by virtue of the local authority’s decision of 26 January 2007 purporting to terminate benefit under tegulation14. Thus, the tribunal erred in upholding the local authority’s decision to terminate the claimant’s benefit from 20 November 2006.

19.
In view of my finding that the tribunal erred in law, it is unnecessary for me to deal with the other matters raised by the claimant, save for the remaining issue as to the correct scope of the appeal. The claimant contends that the correct scope is from 12 June 2006 to 11 March 2007. The local authority contends that it is from 20 November 2006.

Time limits for appeals

20.
The 2001 Regulations specify time limits within which an appeal must be made. regulation 18(1) specifies the general time limit within which an appeal must be made, which is “within one month” of the date of notification. This may be modified in certain circumstances provided for in regulation 18(2) and (3) which do not apply here. The time limit in regulation 18 may be extended under regulation 19. Regulation 19(2) provides that:

“No appeal shall be brought more than one year after the expiration of the last day for appealing under regulation 18”

21.
In the present case the claimant appealed by an application form, dated 24 September 2007, which was received by the local authority on 26 September 2007. The time limit could be extended under regulation 19 in respect of the appeal against the decision of 26 January 2007 as that was not outside the one year period. The claimant’s representative stated that the appeal was against the decision not to pay HB from 12 June 06 to 11 March 2007. Although the date of the letter informing the claimant of the decision that he was appealing was stated to be that of 26 January 2007, the claimant’s representative contended that the application to backdate of 14 November 2006 should be treated as an appeal against the decision to stop benefit from 12 June 2006.

22.
     Ignoring for the present the application to backdate, dated 14 November 2006, the  

decision terminating benefit from 12 June 2006 was dated 14 July 2006. Under regulation 18(1) the appeal should have been brought within one month of the notification of the decision of 14 July 2006. The appeal should have been made before 14 August 2006 in the ordinary course of events, but could be extended by one year under regulation 19. However, the date of the  24 September 2007 was more than a year after the expiration of the last day for appealing under regulation 18. Thus, there does not appear to be scope to appeal against the decision of 14 July 2006 by the application dated 24 September 2007.

23.
      I reject the claimant’s representative’s submission that the claimant’s request for 

backdating of HB and CTB dated 14 November 2006 should be treated as an application to appeal the decision of 12 June 2006. An application to backdate is different in nature to an appeal. I hold that the disputed decision under appeal was the decision of 26 January 2007.


      Backdating

24.
The claimant completed a form seeking backdating of his claim for the period from 12 June 2006 to 13 November 2006, which was dated 14 November 2006 but appears to have been received by the local authority on 13 November 2006. It appears that he was advised by the local authority’s housing department to apply for backdating. On 4 April 2007 the claimant applied for backdating of benefit from 12 June 2006 to 11 March 2007. 

25.
The relevant regulation for the purposes of backdating is regulation 83(12) of the Housing Benefit Regulations 2006, which provides as follows:

“Where the claimant makes a claim in respect of a past period (a “claim for backdating “) and, from a day in that period up to the date of the claim for backdating, he had continuous good cause for his failure to make a claim, his claim in respect of that period shall be treated as made on –

(a)
the first day from which he had continuous good cause; or

(b) the day 52 weeks before the date of the claim for backdating, 

whichever fell later”

26.
There is an equivalent provision in regulation 69(14) of the Council Tax Regulations 2006.

27.
The local authority does not appear to have made a decision regarding the claimant’s application for backdating. Thus, there was no decision for the tribunal to consider in this regard. The tribunal’s record of proceedings notes that the Presenting Officer and the claimant’s representative agreed that the hearing concerned termination of benefit, that the decision of 26 January 2007 was the one being appealed and that there were no issues of backdating. 

28.
A formal decision still needs to be made by the local authority on the claimant’s application to backdate and whether the claimant had good cause for his failure not to claim until 14 November 2006.

29.
For the reason given in paragraphs 15 to 17 above, the tribunal erred in law and I set its decision aside. I can substitute my own decision. I find that the local authority did not validly terminate the claimant’s entitlement to benefit by its decision of 26 January 2007. Thus, I hold that the claimant’s entitlement to HB and CTB from 20 November 2006 did not cease by virtue of regulation 14 of the 2001 Regulations. The claimant’s appeal must therefore be allowed. This does not preclude the local authority from now revising or superseding the award of benefit on grounds other than regulation 14 of the 2001 Regulations, if it has the evidence upon which to do so. However, the local authority cannot rely on regulation 14 without following the correct procedures.

      (signed on original)
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