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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This appeal proceeds by my leave and is against the decision of the appeal tribunal held on 13 October 2005.  I set aside the decision of the tribunal for error of law but consider this to be an appropriate case in which to substitute my own decision, pursuant to paragraph 8(5) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000.  My decision is that the local authority (the respondents) had no power to review or supersede any “nil” decision.

2.
The appellant is the person who was in receipt of housing benefit and council tax benefit, the respondent is the relevant local authority.  The tribunal upheld the respondent’s decision that there had been recoverable overpayments of both benefits.  

3.
Both parties have consented to the decision of the tribunal being set aside, and to my substituting my own decision, on the basis of the reasons provided in determining the application for leave.  Those reasons are:


“This case concerns an alleged overpayment although the appeal submission to the tribunal is very unclear.  There is no coherent and chronological background to the claim and the overpayment.  The papers do not include the original claim form or the adjudication history.  

The claimant said (and it does not appear to have been disputed) that the only claim she made for housing benefit and council tax benefit was in 2002 and this was refused.

Paragraphs 13 and 14 of section 5 of the submission of the local authority to the tribunal seem to corroborate this: the computer records at document 13 show that “based on [the claimant’s] income she did not qualify for any benefit from 28 October 2002 however the claim was still live”.  The closing remarks are entirely contrary to paragraph 2 of schedule 7  to the Child Support Pensions and Social Security Act 2000 – if a claimant does not qualify for the benefit, or ceases to qualify for the benefit, then the claim is disallowed.  It is not susceptible to being revived by a change in circumstances.  To put it more plainly the “nil” decision could not be superseded and the claimant in those circumstances had to elect whether to make a further claim for benefit.  The view of the local authority, however, was that because they did not close the claim it remained “live” on their computer system.  They subsequently wrote to the claimant (document 89) informing her that due to a change in circumstances her claim for housing benefit had been reassessed (from 21 April 2003) and that her new entitlement was £49.35 a week.  Council tax benefit was also reassessed from 1 April 2003.  The claimant was subsequently issued with letters indicating an overpayment and the appeal was dismissed by the tribunal.

Leave to appeal is granted because it is eminently arguable that the tribunal erred in law by failing to take account of the fact that the local authority had no power in law to review or supersede a “nil” decision.  As there was, then, no subsisting claim for housing benefit or council tax benefit any money paid to the claimant was not excess benefit and was therefore irrecoverable under the housing benefit or council tax benefit provisions.

If the respondent agrees that the decision of the tribunal is erroneous for the above reasons is it also agreed that I should substitute my own decision, to the effect as set out above?  If not the respondent is directed to provide a full submission setting out the chronology of the claim(s) and decisions, providing a copy of the claim(s) for housing benefit and council tax benefit and addressing the above observations.  If the appeal is contested then the claimant in due course should be well advised to seek welfare rights advice.”

4.
I set aside the decision of the tribunal for the reasons set out above.  Those reasons also support and explain the decision set out in paragraph 1, above.

(Signed)
S J Pacey



Commissioner


(Date)

15 May 2006
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