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DECISION OF THE SOCIAL SECURITY COMMISSIONER

The appeal against the decision of the Coventry appeal tribunal dated 23 February 2004 is dismissed. 

REASONS

1.
This appeal is brought with my permission. 

2.
The Claimant is a man now aged 60. Until their deaths his parents were local authority tenants of the 3 bedroomed house (“the Property”) in which they lived, and he lived with them until their deaths, and succeeded to the tenancy. He then purchased the Property under a right to buy scheme at a heavily discounted price of £16,000, which he obtained by means of a mortgage with Coventry Building Society. The valuation at the time of this purchase was apparently £40,000 (p.120). Unfortunately in 1997 he was made redundant, and the following year the employer went into liquidation and the Claimant lost the savings which he had had in their Share and Save Scheme. He appears not to have worked after 1997, his income being derived from jobseeker’s allowance and then, after he became incapable of work owing to mental health problems, incapacity benefit and income support. By the date of his claim for housing benefit his income from incapacity benefit was about £77 per week. In November 2003, when he attained 60, his income increased to £102 per week by reason of State Pension Credit. 

3.
The interest under his mortgage was paid by the state by way of housing costs, but the Claimant says that after 1997 he was unable to pay the capital element of the repayments, which by 2003 were about £15 per week. The Claimant and his sister say that after 1997 his sister paid off the capital arrears from time to time. A letter dated 4 December 2002 from the Building Society to the Claimant records that there had been agreement whereby additional payments were to be maintained until such time as some outstanding arrears had been paid, and that the outstanding arrears had by then been brought up to date. His sister says that over the years after 1997 she also paid a substantial number of other bills relating to the Property, including repair and maintenance expenses, on the Claimant’s behalf. The Tribunal found, however, that there was no legally enforceable liability on the Claimant’s part to repay to his sister any of these sums paid by her. By April 2003 the amount necessary to redeem the mortgage was about £11,300. 

4.
The Claimant also owed sums to Lloyds and Barclays Banks, which had apparently originated in fairly small credit card debts on which substantial interest had accrued over the years. By 2003 the amounts which were being claimed on behalf of those banks were £2363 and £3188 respectively, although the Claimant’s sister says in this appeal that the total owed was in fact about £10,000. (Since, on the evidence before the Tribunal, the amounts being claimed do not appear to have increased since at least November 2001, it is indeed possible that the amounts being claimed did not include a substantial amount of interest which had in fact accrued). 

5.
In April 2003 the Claimant transferred the Property to his sister, who obtained a mortgage for £12,000 from Halifax Building Society, which was used to redeem the mortgage with Coventry Building Society. The initial repayments under the Halifax mortgage appear to have been only about £38 per month, the mortgage being repayable over the very long period of 40 years under a “retirement home plan”, and the initial rate of interest being only 3.79%. The valuation of the Property by Halifax for mortgage purposes was £50,000. No cash sum was paid by the Claimant’s sister to him in respect of the transfer. The intention was that the Claimant would continue to live in the Property. It is said that the Claimant agreed to pay £75 per week for his occupation, the intention being that this would be paid by means of the claim for housing benefit which he duly made by a form signed on 10 April 2003. 

6.
On 22 May 2003 the claim was refused by Coventry City Council (“the Council”) on the ground that the Claimant was to be treated as not liable to make payments in respect of the Property because (a) his tenancy was not on a commercial basis (Reg. 7(1)(a) of the Housing Benefit (General) Regulations 1987) and (b) the liability for rent was created to take advantage of the housing benefit scheme (Reg. 7(1)(l)). 

7.
On 18 June 2003, after the decision had been reconsidered but not altered, the Claimant appealed. On 18 December 2003 the Claimant and his sister were interviewed at the Council’s offices, and signed a handwritten statement which was drawn up as a result of the interview. On reviewing the position as a result of the further information received, the Council revised its original decision, so as to base it on Reg. 7(1)(h), which applies where the Claimant 



“previously owned ………the dwelling in respect of which the liability arises and less than 5 years have elapsed since he ……….ceased to own the property, save that this sub-paragraph shall not apply where he satisfies the appropriate authority that he or his partner could not have continued to occupy that dwelling without relinquishing ownership.” 

8.
Both the Claimant and his sister gave oral evidence to the Tribunal. The Tribunal dismissed the appeal. It found that the Claimant had not established that he could not have continued to occupy the Property without transferring it to his sister, so that the exception to Reg. 7(1)(h) did not apply. It found that the existence of the Claimant’s liability under the Coventry Building Society mortgage did not represent a threat to the Claimant’s continued occupation of the Property because (a) there were no arrears by April 2003 (b) interest under the mortgage was being paid by the state by way of income support and (c) the Claimant would have been able to afford to make the capital repayments of about £15 per month, particularly after November 2003 when he began to receive state pension credit. It found that the existence of the debts to the banks did not mean that the Claimant could only have continued to occupy the Property if he relinquished ownership because (a) those debts were not secured on the Property and (b) in any event no proceedings for recovery of the debts had been issued. The Tribunal found that in any event the Claimant had not sufficiently explored other possible means of improving his financial position, for example by letting a room to a lodger, obtaining an interest-only mortgage or an “equity release scheme.” It further found that there was no legally enforceable debt owed by the Claimant to his sister. 

9.
The Claimant’s grounds for this appeal to me are set out in a statement at pages 139 to 143 of the case papers. In its written submission the Council has allocated numbers to those grounds, and has helpfully set out each of the grounds under the relevant number, at pages 178 to 180, and it is convenient if I adopt that numbering. I shall therefore not set out each of the grounds in this Decision – reference can be made to pages 178 to 180 to see what each ground is. In considering the grounds I remind myself that an appeal to a Commissioner lies only on the ground that the Tribunal’s decision was wrong in law.


Ground 1


Whether or not the Coventry Building Society had at any stage in the past had to threaten foreclosure, it is clear that by December 2002 there were no arrears. The Tribunal’s finding that the Claimant would have been able to afford the £15 per month capital repayments was one which it was perfectly entitled on the evidence to make. I therefore reject this ground of appeal.


Ground 2


The Record of Proceedings clearly records the Claimant’s sister as saying that she had not investigated whether the Claimant could obtain an interest only mortgage. I would not accept that it was so obvious that the Claimant could not have obtained an interest only mortgage that the Tribunal was wrong in law in relying on the Claimant’s failure to investigate the possibility. (In any event, I think that it was unnecessary for the Tribunal to have relied on this fact, in view of its finding that the Claimant would have been able to afford the capital repayments under the Coventry mortgage). I therefore reject Ground 2.


Grounds 3 and 12


The findings of the Tribunal relevant to these grounds of appeal are (a) the finding in para. 31 that there was no legal obligation on the Claimant to repay his sister the sums which she had paid on his behalf (b) the finding in para. 32 that he had transferred ownership of the Property, worth at least £50,000, to her for less than £12,000 and (c) the finding in para. 27 that even taking into account the mortgage payments made by the Claimant’s sister since 1997 the Property was sold for an amount considerably less than its market value. 


In view of the statement in the signed statement at p.51 that “I had no legal obligation or agreement legally to her to repay my sister back but I felt that there was a moral obligation to repay the debt back to my sister”, finding (a) was I think one which the Tribunal was on the evidence entitled to make. Even if, however, one were to regard finding (a), and therefore also the second part of (b), as suspect, the Tribunal was entitled to find that the Property was worth at least £50,000, and there was no evidence that the sums spent by the Claimant’s sister on his behalf and for which she might have a claim for repayment totalled anywhere near £38,000. The finding that the Property was transferred at a considerable undervalue was therefore in my view unassailable. 


In any event, I would not regard the Tribunal’s finding that the transfer was at an undervalue as critical to its conclusion that the Claimant could have continued to occupy the Property without transferring it to his sister. The findings critical to that conclusion were its findings in relation to the Claimant’s ability to pay the mortgage instalments and the threat posed by the unsecured debts owed to the Banks.


I therefore reject these two grounds of appeal.


Ground 4


I have dealt with this under Ground 3 above.


Ground 5


This is not an assertion of an error of law, but an assertion that the Tribunal’s main finding of fact was wrong. In my judgment the Tribunal amply justified, by reference to the evidence, its finding that it had not been established that the Claimant would have had to cease occupation unless he had transferred the Property to his sister. 

Ground 6

This is related to the ground on which I gave permission to appeal, which was that it might be arguable that the Tribunal had not sufficiently considered the threat to the Claimant’s continued occupation posed by the ability of the Banks to obtain a judgment debt and then a charging order on the Property. However, having carefully considered this I am of the view that the Tribunal did not err in law in this respect. The Tribunal found that these debts did not mean that the Claimant could not have continued to occupy without relinquishing ownership because (a) they were not secured (b) the Banks had not issued proceedings and (c) the Claimant had not investigated other possible means of raising money such as getting a lodger and an equity release scheme. As I read the Tribunal’s reasons, reasons (a) and (b) were the most important ones. Whether a potential threat to continued occupation has become sufficient to satisfy the wording of the exception to Reg. 7(1)(h) is a question of degree, in which a considerable element of judgment is involved. I cannot say that the Tribunal’s conclusion was an unreasonable one. When one looks at such history of the threats made by the Banks as is available from the documentation before the Tribunal, it is apparent that there had been threats to sue since at least November 2001. In the case of the Lloyds debt two credit collection agencies had been involved, and in the case of the Barclays debt no less than five agencies. The picture was one of repeated threats, but without any actual legal action being taken, suggesting a considerable reluctance to incur the costs of what might have been fruitless proceedings. (There appears to be no evidence that either of the Banks or their debt collection agencies actually knew that the Claimant owned the Property – the letter at p.74 appears to have been a standard form one – it also referred to attachment of earnings, and of course the Claimant had none). In those circumstances the Tribunal was in my judgment entitled to find as a matter of fact that there was no sufficient threat to the Claimant’s continued occupation posed by the Bank’s remedies in respect of the debts owed to them to warrant the conclusion that he would not have been able to continue to occupy unless he had transferred the Property. 

As regards the amount of the debts, the Claimant’s sister contends that they totalled around £10,000. Although the letter at p.121 from the CAB referred to a total of £10,800, there was no documentary evidence of that, and the Tribunal was in my judgment entitled to take the amounts specified in the demands from the debt collection agencies and their solicitors as being the amount of these debts. In any event, it is in my view reasonably clear that the Tribunal’s decision would have been the same if it had considered that the total outstanding was in the region of £10,000, rather than £5,500. 

I therefore reject this ground of appeal. On full consideration I do not think that the Tribunal erred in law in the respect which I thought might be arguable at the time of giving permission to appeal. 

Grounds 7 and 8

I would accept that in may well be that taking in a lodger would not in fact have improved the Claimant’s financial position, as his state benefits would have been reduced by the amount of the rental income received. However, neither the Claimant nor his sister appear to have given that as a reason for not having investigated this possibility when it was raised at the hearing, and the Tribunal was I think entitled to find that the Claimant had not investigated the possibility. As to the possibility of an equity release scheme, I am not sure that this was raised during the hearing, and it may well have been wrong for the Tribunal to rely on the possibility without it having been put to the Claimant at the hearing so that he could comment on it.  However, I do not think that that renders the Tribunal’s decision wrong in law, for two reasons. First, the Tribunal’s finding in para. 28 that the Claimant had insufficiently investigated other possible means of improving his finances was sufficiently justified by the other two examples there given. Secondly, I do not think that that finding in para. 28 was essential to the Tribunal’s reasoning. As I said under Grounds 3 and 12 above, the critical findings were in my judgment its findings in relation to the Claimant’s ability to pay the mortgage instalments and the threat posed by the unsecured debts. 

Ground 9

If this is an assertion that the Claimant would have had to dispose of the Property in any event because he would not have been able to maintain it, I do not think that there was sufficiently concrete evidence before the Tribunal of what the outgoings were, or precisely what repairs and maintenance were needed (and how urgently), to require the Tribunal even to consider such an assertion. The Tribunal could not have accepted it on the evidence before them. I note that the Halifax mortgage had found the Property to be in an “acceptable condition for lending purposes”. If this is merely an assertion as to the Claimant’s sister’s financial position after the transfer (i.e. to her ability to maintain the Property without receipt of rent from the Claimant), then it is in my view irrelevant to the issue which the Tribunal decided. 

Ground 10

The Tribunal had no valuation evidence before it suggesting that the Halifax valuation of £50,000 was incorrect, and therefore had little option but to accept it as correct. Mortgage valuations by or on behalf of the lender tend in any event to err on the conservative side. 

Ground 11

The Tribunal was entitled to accept that what the Claimant had said as to his knowledge of whether he was going to receive State Pension Credit was correct. 

Ground 13

The “discrepancy” here referred to by the Claimant is tiny – about £5 per month, and cannot have affected the substance of the Tribunal’s reasoning. In any event, the Claimant’s statement at p.51 had put the amount required to be paid by the Claimant at £60.70 per month, lower than the figure used by the Tribunal in its para. 18.

Ground 14

This is not an assertion of an error of law, but rather that the Tribunal reached a wrong conclusion of fact. 

10.
Conclusions

In my judgment the Tribunal was entitled on the evidence before it to reach the conclusions of fact which it did, and justified its findings by reference to the evidence. It did not go wrong in the way it applied Reg. 7(1)(h). The Tribunal’s decision was not in my judgment wrong in law. 

11.
I would also mention that, even if the Tribunal had found in favour of the Claimant on 

Reg. 7(1)(h), the question would still have arisen (and will presumably arise after the 5 year period referred to in Reg. 7(1)(h) has elapsed) whether the Council had not in any event originally been correct to refuse the claim on the grounds in Reg. 7(1)(a) or (l). On the Tribunal’s finding that the Property was transferred at a substantial undervalue, it must be very strongly arguable that the arrangement was not “on a commercial basis”. It must be highly arguable that, had the parties been at arm’s length, the Claimant would at least have been able to bargain for being permitted to continue to occupy it, at least for a substantial period, for either no rent or at any rate a significantly reduced rent. However, it is of course not for me to decide this. This will fall to be decided as and when it arises. 



Charles Turnbull



Commissioner
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