CH/2324/2003

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
My decision is that the decision of the appeal tribunal was erroneous in law.  I set it aside and, in pursuance of the powers in that behalf contained in section 8(5)(a) Child Support Pensions and Social Security Act 2000, I give the decision which I consider the tribunal ought to have given.  That is that the local authority should recalculate the CTB with the omission of any non‑dependant deduction for the period 3.7.00 to 11.9.00 and the inclusion of the lower non‑dependant deduction from 12.9.00 to 9.9.01, with the liberty to restore in front of me in the event of disagreement over the calculation.  

2.
This is an appeal with leave granted by the chairman from the decision of an appeal dated 17.3.2003.  

3.
This case arises out of an attempt by the claimant to have revised decisions awarding council tax benefit.  The awarding decisions concerned were as follows:-


Date




Period




Page no.

(1)
26.6.2000



03.07.00-17.12.00


5‑6A

(2)
05.12.2000



18.12.00-14.01.01


12‑13A

(3)
10.01.01



15.01.01-02.12.01


14‑16

(4)
25.02.01



01.04.01-02.12.01


17‑18A

(5)
26.11.01



03.12.01-08.12.02


29‑30A

In all the above decisions, the local authority had applied the higher non‑dependant deduction provided for by reg 52(1)(a) of the CTB (Gen) Regs 1992, in calculating the claimant’s council tax benefit.  The deduction was made in respect  of the claimant’s son.  The claimant failed to pay the council tax due under the above decisions.  

4.
On 14.1.01, decision (4) was partially superseded for a change of circumstances following the notification at p32 (8.1.02) of the departure on 1.8.01 of the claimant’s son from her household.  The non‑dependant deduction was removed for the period 5.11.01‑8.12.02 (p.)32‑34A).  The change was further backdated – as to which see below.  

5.
On 11.6.02, the claimant asked for the years inter alia 2000‑2001 to be looked at again (p41).  On 23.7.02 the claimant’s representative asked the local authority to look at the period 3.7.00 to 4.11.01 (considered by decisions (1)‑(4) above listed) and to revise for official error (reg 4(2)(a) HB&CTB (D&A) Regs 2001) those decisions by applying the lower non‑dependant deduction provided for by reg 52(1)(b) and taking account of the claimant’s son having left on 1.8.01 to become a full‑time student (p43‑44).  The documentary evidence referred to in paras 1‑3 of p43 is to be found at p7‑10, 19, 21, 23.  The student’s certificate at p21 gives a start date of September 2001.  Subsequently, on 31.7.02, the removal of the non‑dependant deduction was extended back to 10.9.01 from which date the local authority accepted the claimant’s son had become a full‑time student (p55‑56A).  The local authority on 31.7.02 refused to accept the claimant’s son had left the household on 1.8.01 without further evidence nor were they prepared to accept that the lower non‑dependant deduction had been applicable between 3.7.00 and 1.8.01‑10.9.01 (p53‑54).

6.
The purpose of invoking the revision for official error procedure was because revision on this ground can be done at any time and will be effective from the date of the revised decision.  The supersession alternative would only have been effective from the date the request for that procedure was received.  From the papers the relevant dates appear to be 11.6.02 (p41) or 23.7.02 (p43‑44) neither of which would have assisted the claimant in any practical way – see para 4(5) of Schedule 7 to the CSP&SSA 2000 and reg 8(2)‑(4) of the HB&CTB (D&A) Regs 2001.  The rep acknowledged in his submission to the tribunal that when child benefit ceased to be paid in respect of her son on 11.9.00 that was a change of circumstances that she was required to report to the local authority by reg 65(1) – and I would add by 65(4) – of the CTB Gen Regs and that by failing to do so she may have contributed to the error in her CTB from 12.9.00 to 21.11.00 (see p86-87).  I would also add that reg 8(3) of HB of CTB (D&A) Regs 2001 would have applied to restrict backdating for late notification of such a change had the superseding decision made in consequence been advantageous to the claimant.  It seems to me that the failure to report the cessation of child benefit may not have caused the error.  

7.
The new scheme for CTB only came into effect from 2.7.01, about two months before the end of the period concerned.  The commentary to reg 1(2) of the HB & CTB (D&A) Regs suggests that decisions made prior to 2.7.01 can be revised under the new scheme for official error (see p855 of the CPAG Handbook 2002/03).

8.
The local authority’s letter at p53‑54 advised a right of appeal against the decision within it.  On 27.8.02 the claimant appealed against it (p57).  This case has thus proceeded as an appeal against a refusal to revise decisions (1) to (4) above listed so as to substitute the lower non‑dependant deduction for the period 3.7.00 to 31.7.01 and then remove the deduction altogether for the period 1.8.01 to 9.9.01.  There is an additional point, since it has now been established that IS and child benefit continued until 11.9.00 (p74, 75).  The child should not have been treated as non‑dependant until then – see the definitions of “family” and “non‑dependant” in regs 2 and 3(2)(a) of the CTB Gen Regs.

9.
The issue before the tribunal was thus whether there had been an official error.  That term is defined by reg 1(2) of the HB & CTB (D&A) Regs 2001.  That definition will exclude any error caused wholly or partly by a claimant as a claimant falls within subpara 5(a)‑(c) of the definition.  Case law on the construction of “official error” is noted in the commentary and also by reference to the commentary on reg 99(3) of the HB Gen Regs 1986 – see the CPAG Handbook 2002/2003 p855 and 471‑474.  See also the Noter up (p16-17).   In CH 5485 2002, referred to in the commentary, the Commissioner in para 13 held that “mistake” in the similar but not identical definition of “official error” in reg 99(3) HB (Gen) Regs meant a clear and obvious error of fact or law made by an officer on the facts disclosed to him or to which he had reason to believe were relevant.  

10.
The arguments for the claimant were set out in the submission to the tribunal at p85‑88, although there is a better copy at p134‑137.  The sections on jurisdiction and human rights (see p87‑88) are unnecessary as there is no doubt that an appeal lies against a refusal to revise – this is implicit in the time limit for appealing following a refusal to revise in reg 18 of the HB & CTB (D&A) Regs 2001.  The appeal here is on the ground that inadequate findings had been made by the tribunal to support the conclusion that the claimant had contributed to the erroneous application of the higher non‑dependant deduction (131‑132).  The local authority in response at p151‑152 repeats the arguments put to the tribunal at p98‑99.  Had the son gone to claim income based JSA, there would have been no deduction at all – reg 52(8)(a) CTB Gen Regs and their decision to apply the higher non‑dependant deduction rests on what is described as “good practice” – see the 5th complete para on p98 – in the absence of evidence and to avoid a possible overpayment of benefit.

11.
Evidence was provided to the tribunal that the claimant’s son was supported largely by his sister (p58, 63) and that he left home in September 2001 (p63).  In view of that evidence, I do not think it could be argued that the non‑dependant deduction could be removed before 10.9.01.  

12.
At p87, the rep suggests the claimant made no contribution to the erroneous application of the higher non‑dependant deduction for the two periods either side of that from 12.9.00 to 21.11.00.  The imposition of the higher rate deduction by decision (1) depended on, in effect, a finding of fact by the local authority that the son was in remunerative work paid above a certain level.  There was no evidence at all for that, so I am inclined to agree that that would amount to an official error, which term, as mentioned above, includes error of law.  The claimant arguably did not cause that because at that time child benefit remained in payment.  Similarly, following completion of the form on 22.11.00, when the claimant stated her son had no income, she arguably did not contribute to the error made in decisions (2), (3) and (4) which continued the higher non-dependant deduction.  It seems to me that the failure to report her son ceasing to be a child on 11.9.00 did not cause the non‑dependant deduction which was already being made.  However, she took no action following the issue of decisions (1), (2), (3) and (4) at which time she ought to have asked for a review under the former reg 69 of the CTB Gen Regs that being the old procedure.  Further, she did not respond to the enquiry issued on 15.1.01 at p16 but, given that was issued only five days after decision (3), which had ignored the information she had given on 22.11.00 (p7‑10), that was understandable.  By failing to ask for a review, the claimant contributed to the continuance of the error probably for the period covered by the decision.  Did this failure on her part then take the error outside the scope of “official error”?  The local authority so argued and that was accepted by the tribunal.  The point which I have to decide is really whether her failure to seek a review or to respond to the enquiry of 15.1.01 could amount to causing an error.  I do not know of any direct authority.  However, the commentary on reg 1(2) of the HB & CTB (D&A) Regs refers to the commentary on reg 99 of the HB (Gen) Regs, which also includes the phrase “official error”.  That commentary draws attention to the different focussing between reg 99(2) (the action by the claimant) and 99(3) (the action by the official body).  It seems to me that where the error has been to the claimant’s detriment, her failure to take action is comparable to what reg 99(2) covers but for which no parallel provision appears in reg 1(2).  I, therefore, have reached the conclusion that the claimant did not cause the error either wholly or in part and that revision can take place as asked for.  

13.
My decision is therefore as set out in para 1 above.








(Signed)
J M Henty
Commissioner








(Date)

2 January 2004
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