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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
With the consent of the parties to this appeal, I deal here both with the application for leave to appeal, and the appeal itself.  I grant leave to appeal for the reason shown in my substituted decision below.  I find that the decision of the appeal tribunal (“the tribunal”), given on 13 April 2004 under Registration No. U/42/242/2004/018121 erred in point of law. Accordingly, under paragraph 8(4) of the Seventh Schedule to the Child Support, Pensions and Social Security Act 2000, I set aside the tribunal’s decision and under paragraph 8(5) I substitute the decision which in my judgment, the tribunal should have given, as follows:


“At the date of the decision appealed against, 26 November 2003, the claimant was on income support and thus entitled to housing benefit.  It was not open to the local authority at that time to apply the means‑test.”

2.
The claimant is a man in receipt of housing benefit who submitted a renewal application form on 3 May 2003.  His benefit was assessed but the award was subsequently superseded on 26 November 2003 (page 9) with effect from 9 June 2003, being the last date to which he was paid, on the grounds that investigations had revealed that he owned a property in Egypt which he had failed to declare, and which was believed to be worth in the region of £67,000.  This exceeded the capital cut-off limit of £16,000 for both housing and council tax benefit purposes.  

3.
The information as to the ownership of the Egyptian property resulted from what the claimant describes as “bitterly contested” divorce and ancillary relief proceedings in which, by an Order made in June 2003, the District Judge held that the claimant had an interest in the Egyptian property.  The claimant appealed.  His solicitors made a written submission to the tribunal that the claimant could not have failed to declare the Egyptian property as he could not disclose details of property which he did not own.  

4.
The appeal came before the tribunal on 13 April 2004, the claimant being present.  The tribunal dismissed the appeal.  It noted the Judge had found that the claimant owned the Egyptian property.  The claimant gave evidence that he had not challenged the Court Order to avoid further adjournments and escalating costs, but the tribunal found that, on the balance of probabilities, the failure to challenge or appeal against the Order supported the finding that the claimant did own the Egyptian property and that he had a capital asset outside the UK worth in excess of £16,000, which he had not declared  As a result he was not entitled to housing benefit.  .

5.
The claimant appealed with my leave, on the grounds that the tribunal had applied the wrong law.  It was held in R v. Penwith  DC ex parte Menear (1991) 24 HLR (QBD) that in a case where a claimant was entitled to housing benefit on the grounds that he was entitled to income support, it was not open to the local authority to apply the means‑test.  In the present case the claimant was entitled to income support at the date of the decision appealed against.

6.
Further, the tribunal recorded that it had attached no weight to the copies of the documents contained within the tribunal bundle as the original documents were not produced. but this was perverse, as none of the documents before the tribunal was an original, including the copy of the Court Order.  There was also evidence that the translations were independently commissioned by the claimant’s solicitors.  Although the tribunal had said that it did not accept the claimant’s evidence as to his reasons for not appealing against the decision, the tribunal had not given reasons for this finding, the solicitors submitting that “it appears perfectly plausible that the claimant’s barrister advised him that having regard to the merits, outcome and costs of pursuing an appeal that it was not in his interests.  Why have the tribunal not found this to be a plausible explanation?”  Finally, the tribunal had stated that the Court judgment had found that the claimant was the only person beneficially interested in the Egyptian property but there was no evidence to support this finding.  The Court Order made a rather ambiguous reference to payments and to the proceeds of sale, but did not say anywhere whether the beneficial interest was held jointly, in common or solely. 

7.
It is, effectively, because of the first ground that I have given leave to appeal, and indeed allow the appeal, by reliance on statute rather than case law.  There is at page 51 a letter from Jobcentre Plus to the local authority’s Benefit Investigation team, dated 6 April 2004, which confirms that the claimant’s income support entitlement was closed on 23 January 2004 with effect from 20 January 2004, the claim being terminated on the basis that the claimant had capital in excess of £8,000 in the form of a property in Egypt.  Although that letter is dated prior to the hearing, it appears in the file after the record of proceedings, and it is not plain to me whether it was before the tribunal.  Certainly it does not appear to have been mentioned at the tribunal that, at the date of the decision appealed against, 26 November 2003, the claimant was on income support.

8.
The claimant has now supplied further confirmation of this position, see the overpayment decision dated 7 June 2004 in respect of income support, at page 83.  He has also provided copies of further correspondence relating to his income support from 17 February 2003 to 20 January 2004, which are at pages 90 to 103 in the file papers, all of which confirm that the claimant was on income support at the date of the decision appealed against.  The fact that there is apparently an appeal in progress in respect of an overpayment decision made in respect of the claimant’s income support award does not affect the outcome in this appeal.  The decision to withdraw income support was made after the local authority’s decision to withdraw housing benefit.  The letter now supplied at page 101, dated 20 January 2004 confirms the claimant continued to be entitled to income support as at 20 January 2004, the date from which it was, subsequently, withdrawn.  

9.
All this documentation has been produced after the tribunal hearing and the tribunal cannot have been in error in failing to consider it.  However, it is quite clear that on the application form for renewal of housing benefit made in May 2003 the claimant stated that he was at that time in receipt of income support (page 5) and his statement in relation to his appeal against the local authority’s decision also confirmed this (page 16).  

10.
For the purposes of the claimant’s housing benefit claim, under Schedule 3, paragraph 10, Schedule 4, paragraph 4, and Schedule 5, paragraph 5 of the Housing Benefit (General) Regulations 1987, the income and capital of a claimant on income support are simply to be disregarded.  This is consistent with the distinction between standard and certificated housing benefit which was a feature of the original housing benefit scheme introduced in 1983: the assessment of income and capital of supplementary benefit (later income support) claimants was the exclusive responsibility of the Department of Health and Social Security, as it then was, and the local authority was required only to assess eligible rent and then to pay it in full against the benefit officer’s certificate that the claimant was entitled to supplementary benefit/income support.  

11.
This is sufficient to dispose of the appeal without dealing with the other aspects raised, which are of considerable factual complexity, and in the midst of which it is perhaps not entirely surprising that the tribunal’s attention was not drawn to the fact the claimant was on income support when neither the claimant nor the local authority raised the point. However, as the tribunal was in error, the claimant’s appeal succeeds, and my substituted decision is set out above in paragraph 1 above.  


(signed on the original)
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