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Decision

1. I allow this appeal. The decision of Burnley Appeal Tribunal is wrong in law. I set it aside and refer the case to a differently constituted tribunal (“the new tribunal”) for determination in accordance with the directions that I give below.

2. At paragraph 20 below,  I also give a direction to the parties. I draw their attention to the time limit that I have imposed.

Introduction

3. This is an appeal by the claimant, who is represented by Ms Rachael Apps of Accrington Welfare Rights Service. The respondent is the Borough of Rossendale (“Rossendale”), which does not support the appeal.

The factual background

4. The appeal concerns whether the appellant should be treated as possessing notional capital under regulation 43 of the Housing Benefit (General) Regulations 1987 (“the Housing Benefit Regulations”) and regulation 34 of the Council Tax Benefit (General) Regulations 1992 (“the Council Tax Benefit Regulations”).

5. In May and July 2003, when he was 29 years of age, the appellant received sums totalling £23,269.01 as damages for a personal injury he had sustained. He did not place those damages in a trust for his own benefit (as would have been possible). As a result, rather than being wholly disregarded under paragraph 13 of Schedule 5 to the Housing Benefit Regulations and to the Council Tax Benefit Regulations, those damages fell to be taken into account as capital for the purposes of his entitlement to housing benefit and council tax benefit (“HB/CTB”).

6. Rossendale has now decided that the appellant subsequently deprived himself of some of that money in order to secure entitlement to HB/CTB or to increase the amount of those benefits. Rossendale’s first decision, notified to the appellant on 9 December 2003, was that he had actual capital of £16,122.74. As this was above the statutory limit, the effect was that the appellant was not entitled to benefit from 19 May 2003 and had been overpaid for the period from 19 May 203 to 12 October 2003 (see pages 42-47 of the bundle).

7. The appellant appealed against those decisions (see the reference on page 48) and, at Rossendale’s request, provided further evidence of how the money had been spent. On 15 March 2004, Rossendale decided to re-assess the appellant’s entitlement on the basis that he had notional capital of £11,601.48 (pages 87-89). The appellant was told that he had a right of appeal against this new decision but he did not exercise that right. From Rossendale’s response to a direction given by me on 21 November 2005, it is now clear that, even using the reduced capital figure, the appellant was still assessed as not being entitled to benefit.

8. The appellant made a fresh claim for benefit on 29 November 2005. On 15 December 2004, he was awarded housing benefit at the weekly rate of £1.53, and CTB at the weekly rate of £1.74, from Monday 6 December 2004. That entitlement was calculated using a notional capital figure of £7,639.08, which had been calculated using the £11,601.48 figure for the appellant’s capital as at 7 July 2003 and then reducing it as set out on page 134.

9. (I should note that although the tribunal accepted that calculation, I do not think it is correct. Rossendale appears to have deducted the whole of the appellant’s subsequent rent and council tax liability from the £11,601.48 figure. But regulation 43A(4) of the Housing Benefit Regulations (regulation 35(4) of the Council Tax Benefit Regulations) only permits it to deduct (in the circumstances of this case) the amount of housing benefit and council tax benefit that would have been payable to the appellant if he had no notional capital. If so, then on the assumption that the rest of Rossendale’s case is accepted, the result is too generous to the appellant. However, nothing turns on this because I have directed the new tribunal to reconsider the claimant’s notional capital from first principles as at the date of claim.)

10. The appellant appealed against that decision on 4 January 2005. He maintained that the previous decision to attribute £11,601.48 to him as notional capital had been incorrect.

11. The tribunal dismissed the appeal and confirmed Rossendale’s decision. It stated that, as the appellant had not appealed the decision given on 15 March 2004, a fact that it regarded as “significant”, “it was reasonable to use that figure as a baseline in calculating his capital at a slightly later date”.

The appeal to the Commissioner

12. The appellant now appeals to the Commissioner. Leave to appeal was granted by Mr Commissioner Howell QC on 19 July 2005 on the grounds that:

“There are arguable points here on whether the tribunal was right to accept the previous (unappealed) decision as conclusive for the purposes of its decision without making findings on how the starting amount was calculated, and on whether the difference between imprudent and intentional dissipation of capital was adequately addressed.”

The issues

13. On that basis, the first question I have to decide is whether a tribunal considering notional capital in a HB/CTB appeal is bound by an earlier, unappealed, local authority decision relating to the same issue and claimant.

14. The answer to that question is no. The claimant in such an appeal is entitled to argue that:

(a) he has not deprived himself of capital with the intention of securing entitlement to, or increasing the amount of, HB/CTB and therefore is not to be treated as possessing any notional capital at all; or that

(b) the amount of notional capital that the local authority has treated him as possessing is higher than is properly attributable to him.

That is so irrespective of any previous decision that the local authority—or a tribunal—may have made on the same point; of whether the claimant appealed against that previous decision; and of the outcome of any such appeal.

15. The reasons why that is the case were explained by Mr Commissioner Turnbull in CIS/2540/2004, a copy of which has been circulated to the parties. It is unnecessary for me to elaborate further except to say that: 

(a) for HB/CTB, the provision that is equivalent to section 17(1) of the Social Security Act 1998 is  paragraph 11 of Schedule 7 to the Child Support, Pensions and Social Security Act 2000 (“the 2000 Act”); and that

(b) the fact that there is no HB/CTB equivalent of sections 17(2) of the Social Security Act 1998 strengthens the conclusion that I reach above. For HB/CTB, there is not even a power to make regulations having the effect that earlier findings of fact or determinations made by a local authority are conclusive for the purposes of future decisions.

16. The tribunal in this case based its decision on the local authority’s previous decision, which the claimant did not accept was correct but had not appealed at the time. As the claimant had put that decision in issue, the tribunal should have investigated for itself, and made its own findings of fact on:

(a) the circumstances in which the appellant ceased to possess (if he did) of the personal injury damages he received in May and July 2003; and, if so,

(b) what was the purpose, or purposes behind that deprivation of capital.

17. Which brings me to the second issue, namely “whether the difference between imprudent and intentional dissipation of capital was adequately addressed”. In my judgment, it was not. The tribunal did make a finding that the appellant “disposed of his capital for the purpose of maximising his housing benefit and council tax benefit entitlement, but for similar reasons to those given by Mr Howell QC in  CH/3169/2004, I consider that the findings of fact upon which that conclusion was based were insufficiently detailed.

Directions to the new tribunal

18. The new tribunal must first consider the notional capital issue. Pages 61 and 69 of the appeal papers show that £16,765.85 was paid into the appellant’s bank account on 13 May 2003 and a further £6,603.16 on 4 July 2003. The questions for the new tribunal are:

(a) whether, on 29/11/2004, the date of the claim with which these proceedings are concerned,  the appellant still possessed any of that money or any assets representing it (other than assets that are disregarded under Schedule 5 to the Housing Benefit Regulations and to the Council Tax Benefit Regulations);

(b) if so, how much; and

(c) to the extent that he no longer possessed that money (or relevant assets), whether a significant operative purpose of that deprivation was to secure entitlement to HB/CTB or to increase the amount of those benefits.

When applying the “significant operative purpose” test, the tribunal must have regard to CH/3169/2004, with which I respectfully agree.

19. In reaching my decision in this appeal, I have accepted for the purposes of argument that Rossendale was correct to submit that the appellant did not have a valid appeal against the decision of 15 March 2004. However, even though that assumption has not actually been questioned at any stage of those proceedings, it seems to me to be questionable. I have not received submissions on this point and, as the appeal has to be re-heard in any event, it is inexpedient that this decision should be delayed by a further round of submissions. I therefore make no ruling about it. However, if the tribunal decides that the appellant is not to be treated as possessing notional capital, or that he is to be treated as possessing such capital at a lower level than that attributed to him by Rossendale, it will also need to consider the following:

(a) the argument that the appellant has no extant appeal against the earlier decision is not stated anywhere in the papers. It appears to proceed on the basis that:

(i) the decision dated 15 March 2004 was a revision of the earlier decision dated 9 December 2003;

(ii) as that decision treated him as possessing and treated him as possessing notional capital of £11,601.48 rather than actual capital £16,122.74, that revision was “more advantageous” to him; and therefore

(iii) under paragraph 3(6) of Schedule 7 to the 2000 Act and regulation 17 of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 (“the Decisions and Appeals Regulations”), the appeal against the decision of 9 December 2003 lapsed.

(b) In my judgment, it is arguable that every stage of that argument is incorrect:

(i) The letter from Rossendale to the appellant on page 134, suggests that the lower capital figure of £11,601.48 was only applied to the appellant’s claim from 7 July 2003. If that is correct, then, as the effective date of the decision of 9 December 2003 was 19 May 2003, the decision of 15 March 2004 would not be a revision, but a supersession, and would not cause any appeal against the earlier decision to lapse. On such an appeal, the tribunal would be entitled to exercise its discretion under paragraph 6(9)(a) of Schedule 7 to the 2000 Act to consider the issue of notional capital;

(ii) Even if the two decisions share the same effective date, it does not mean that the second decision is a revision of the first. The decision of the majority of  Court of Appeal in Wood v Secretary of State for Work and Pensions [2003] EWCA Civ 53 (also reported as R(DLA) 1/03) holds that in order for one decision to supersede another it has to alter it (see paragraphs 42 and 78). By parity of reasoning, for one decision to revise another it must alter it.

However, the decision dated 15 March 2004 does not alter the decision given on 9 December 2003. That decision was that the appellant was not entitled to benefit. That was also (to use the jargon) the “outcome decision” given on 15 March 2003. The two decisions are therefore the same: neither is more advantageous to the appellant than the other. Only the grounds upon which they were reached changed. In other words, as was held in CIS/2540/2004, the finding that the appellant had deprived himself of £11,601.48 in order to secure entitlement to benefit is not a decision but a finding of fact. An earlier decision can only be revised by a subsequent decision: there is no provision in the legislation for a decision to be revised by a finding of fact.

If that is correct, then the decision dated 15 March 2003 is not a revision of the decision dated 9 December 2003 but a refusal to revise it. This would have the effect that the earlier decision remained the operative one and the appeal against it remained in effect. Again the tribunal would have discretion to consider the notional capital issue.

(iii) Even if  what I say at sub-paragraphs (i) and (ii) above is incorrect, and the decision of 15 March 2004 did revise the decision of 9 December 2003, it is also arguable that the revision is not one that is “more advantageous” to the appellant. Regulation 17(2) of the Decisions and Appeals Regulations gives a list of decisions that are “more advantageous”. It is arguable that that list is exhaustive. A decision to the effect that a claimant has less capital than had previously been decided to be the case, but which does not give an entitlement to benefit, is not on that list. If the decision of 15 March 2004 is not “more advantageous” then the appeal against the decision of 9 December 2003 continues in force as an appeal against the decision of 15 March 2004—see regulation 17(3).

If the tribunal concludes that, for any of the above reasons, the appeal against the decision of 9 December 2003 remains in effect, then it must consider the questions  set out at paragraph 18 above beginning with the effective date of 19 May 2003 and taking into account any changes in circumstances up to and including 9 December 2003. Unless the tribunal concludes that a further deprivation of capital occurred between 9 December 2003 and 29 November 2004, it should then assess the appellant’s capital for the purposes of the second claim by taking the notional capital figure as at 9 December 2004 and applying the diminishing notional capital calculation specified in regulations 43A of the Housing Benefit Regulations and 35 of the Council Tax Benefit Regulations. It should be prepared to adjourn if necessary to enable those calculations to be performed.

20. I direct the parties to provide the new tribunal with a written submission dealing with the issues raised in paragraph 19 above. That submission should be received by the Appeals Service no later than one month from the date on which this decision is sent to the parties. This direction is subject to any extension of time that may be granted by a District Chairman.

Conclusion

21. My decision is therefore as set out at paragraph 1 above.

(Signed on the original) 


Richard Poynter
Deputy Commissioner

16 December 2005
22. 
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