DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. This is an appeal with the leave of a tribunal chairman from a decision of the Leicester Appeal Tribunal given on 12 March 2003 dismissing the claimant’s appeal from a decision of the Authority refusing housing benefits for the period from 1 to 28 October 2001 in respect of a new home to which the claimant was moving as she was being paid housing benefits for this period in respect of the property from which she was planning to move.  No oral hearing has been sought in relation to this appeal and I am satisfied that I can decide the points of law which arise without such a hearing.  With considerable regret, I am compelled to dismiss this appeal for the reasons set out below.

2. I note that in the submissions to the tribunal, the decision maker observed (at the foot of p.1c in the file) that it is unfortunate that there is no provision in the housing benefit regulations that allows the authority to award housing benefits for an overlapping period in this case.  I agree.  I cannot think of a clearer case where it would be wholly unreasonable to expect a penniless claimant to move with two tiny children into a totally unfurnished flat without even a bed.  She had no option but to stay where she was, incurring, until she could get some furniture, liability for rent on both properties.  Nevertheless, she would only be entitled to housing benefit in respect of both properties if regulations so provide.  Unfortunately it is clear that they do not so provide.  It may well be that the regulations should be revised to cover such cases as this one, but that is a matter for the secretary of state and cannot in any event assist this claimant.  The position would appear to be anomalous in that the claimant would seem to have had a good case for housing benefit in respect of the new flat under regulation 5(6)(c)(ii) of the Housing Benefit (General) Regulations 1987 had she not already been in receipt of benefit in respect of her old flat.  I note that a similar situation was also described as an odd anomaly by Mrs. Commissioner Jupp in CH/3296/2003, para.9, as well as in the comments at p.236 of CPAG’s Housing Benefit and Council Tax Benefit Legislation (15th ed.).

3. However, in addition to being the provider of housing benefit and council tax benefit,  Leicester City Council is also the landlord of the new flat.  When it let the premises to the claimant, it presumably knew that the claimant could not be expected to move until there was some furniture in the flat and that that might take some time to arrange.  It must also have known that the claimant was already in rented accommodation and would have to stay there until the flat was sufficiently furnished for her and her small children to use, and that she could not be expected to pay rent unless and until she had housing benefit.

4. It seems to me that this is a case where the council should give very serious consideration to waiving the arrears which were incurred for the four weeks in October 2001 when the claimant could not benefit from the flat and could not get housing benefit to pay the rent.

5. Unfortunately, it is clear from regulation 5(5) of the Housing Benefit Regulations that it is only in the circumstances set out in that paragraph that benefit can be paid in respect of both dwellings (see CH/2201/2002), and it also clear that none of those circumstances apply here.

6. Reference is made on behalf of the claimant to a comment in what is described as “Findlay”, which I understand to refer to the passage in CPAG’s Housing Benefit and Council Tax Benefit Legislation (15th edition) to which I have already referred.  The claimant, in her ground for this appeal comments that it seems perverse if in her case a baby was expected to occupy an unfurnished property such as that in the present case to avoid falling foul of this reading of the legislation and that she fails to see the purpose of regulation 5(6)(c)(ii) if it is not to secure payment in such a case.

7. I wholly agree that a baby cannot be expected to occupy an unfurnished flat without even a bed.  However, the question is whether there is provision for benefit to be paid both in respect of the old flat and the new one until the new one is furnished and they can sensibly move.  As has been held in both the cases to which I have referred, there is no such provision, as a result of which this claim cannot succeed.  This does not render regulation 5(6)(c)(ii) purposeless.  It would apply where the claimant was not in receipt of benefit in respect of the property she was living in whilst the new flat was made ready, for example because she was living rent free with friends or relatives, or because the rent was being met by some other source, for example a charitable one, rather than by way of housing benefit.  Indeed, I note from the authority’s submissions that rent on the old flat seems not to have been paid by housing benefit until 4 October 2001 (see for example p.173 of the file).

8. The appeal is therefore dismissed, but it seems to me that consideration should be given to amending the regulations to provide benefit in this type of case in future (see the comments at para.2 above).


(Signed)
Michael Mark



Deputy Commissioner



9 January 2004
2
CH/2048/2003


