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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
My decision is that the decision of the appeal tribunal was erroneous in point of law.  I set it aside and remit the case for rehearing by a freshly constituted tribunal.  

2.
This is an appeal with leave granted by me from the decision of an appeal tribunal dated 17.2.05.

3.
The claimant was in receipt of Housing Benefit.  She had owned a property which was sold, and from which she apparently received £30,000.  Out of that, she purchased two further properties neither of which appear to be habitable.  None of these facts was disclosed to the local authority, and this produced an overpayment claim totalling some £7,370.  She appealed to an appeal tribunal, who dismissed her appeal on 17.7.01.  The tribunal said it was troubled by the claimant’s lack of honesty and her deliberate and consistent failure to provide correct and complete information.  From that they reached the following conclusion:


“
12.
Finally, the tribunal had regard to regulation 104 [of the General Regulations 1987 S.I. 1971] which sets out the amount of the recoverable overpayment.  This represents the difference between the amount the claimant was actually paid and the amount he or she should have been paid had the claim for benefit been decided on the basis of the facts as they should have been represented.  The tribunal was not satisfied that regulation 104 could be properly applied when the appellant had deliberately set out to mislead the local authority.  As the appellant believed that she had to lie in order to preserve her right to means‑tested benefits and keep her financial situation secret from her former husband, the tribunal did not accept that she would ever have presented a true picture of her circumstances to the local authority, in order for it to determine her claim accurately.”

4.
While I have every sympathy with the tribunal’s conclusion, that is not in fact how the matter should be treated.  In the grounds of appeal (145), the rep submits:


“There is no argument that the claimant misrepresented a material fact, for reasons, which were discussed at the hearing.  However, regulation 104 clearly states the overpayment should be calculated ‘on the basis of the claim as it would have appeared had any misrepresentation or non‑disclosure been remedied before the decision’.


“The tribunal argued that regulation 104 could not ‘be properly applied where the appellant had deliberately set out to mislead the local authority’.  However, the regulation includes misrepresentation and does not qualify the terms.”

That, I think, is a valid point.  In CH/2588/03 (now R(H) 1/05) the Commissioner put the point thus:


“
15.
The only course I can take in these circumstances, in the absence of any clear findings by the tribunal as to the relevant facts or sufficient evidence before me to be satisfied for myself what those findings ought to have been, is to remit the case to a fresh tribunal for rehearing of the relevant facts and issues.  They must determine whether any lesser amount of housing benefit would have remained ‘properly payable’ to the claimant from the respondent authority over all or any of the relevant housing benefit periods … applying the test now laid down by the Court of Appeal:  that is what, if anything, they are satisfied would have been the amount payable if each claim for housing benefit from this authority in respect of this property had been properly made on the basis of true disclosure of all the actual facts relevant to such a claim at the time.



“16.
I direct the fresh tribunal that the starting point is the actual entitlement for these periods has been determined by the respondent authority to be nil, and that under regulation 104 it is for the claimant affirmatively to satisfy the tribunal [my underlining] which for this purpose is conducting a complete reconsideration and redetermination of the refusal by the authority to deduct anything at all from the overpayment … that some identifiable amount would on the balance of probabilities still have been payable to him in any event even with full disclosure of his actual means and all other circumstances.”

5.
Those directions are pretty plain, and I must stress the words which I have underlined.  In that case the Commissioner commented that the claimant was unmeritorious as the tribunal thought was the case in this appeal..  

6.
My decision is therefore set out in para 1 above. 






(Signed on the Original)
J M Henty
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