RCAW CH/1230/2004

DECISION OF THE SOCILAL SECURITY COMMISSIONER
The decision

1. My decision is that the decision of the appeal tribunal ol 2 December 2003 is erroneous in
law and 1 set it uside. Excrcising my power under s.14(&)(a)(ii) of the Seciul Security Act
1998, 1 consider it expedient to make fresh or further findings of fact, and to give the
decision which [ consider appropriate in the light of those fresh or further findings. My
decigion is that {1} an overpayment of housing benefit of £933.37, and (2) an cxcess
payment of council tax benefit of £966.85, both for the period from 3 June 2002 to 7
April 2003, arc not recoverable from the appeliant.

Background and facts

2. The appellant made a claim for housing benefit and countil tax benefit on 30 May 2002,
He had not claimed these benefits before. Full details of the income of the appellant and
his wife were provided. The local authority compited entitlement to both benefits without
taking into account one of the two awards of incapacity benefit. The result was an
overpayment of both benefits.

3. On 8 August 2002 the appellant was sent a letter in the following terms:

{ am writing to tell you the outcome of your claim for housing benefit. | am pleased 1o teil
you that a rent allowance of £18.20 a week has been awarded from 3 June 2002,

Your awards are as follows!
From 1 Apr 200310 7 Apr 2003 an amount of £18.76 per week.
Detalts of these awards can be found in the sccompanying scheduiles,

Your benefit will be reviewed on the 2 June 2002 and the necessary forms {0 reapply will
be sant 1o you when appropriste.

However # there is any change in the level of your Stale bendfits or in Government
ipgisiation affecting henefils a revised notification will be sent 1o you.

From your new award, a recovery of £0.00 has been affected against the benefit that was
previously overpaid for ali or part of the period stated below. This is refiected in the
payment detalled below,

Payment will be made by chegue and the first will be sent on 26 August 2002, This will be
for £328.94 10 cover the period from 3 June 2002 to 26 August 2002, Thereafter you will
be paid £75 40 every lunar month,

Please raad your rights and duties on the back of this ietter.
Housing benefit award for 01 Apr 2003 to 07 Apr 2003
A rent rebate of £18.76 has bean awarded.

Weaekly ¢igibie rent £36.10

.ong term incapacity £70.95

DLA {Care-—Middle Rate) £39 30

DLA (Mobility) £14.90

Oucupationat Pension £408.83

{income tax has been deducied. where applicable, from any private pansion)
Capital £4.788.31

Your applicable amount (this is the amount sef by the Governmeont o cover bagic needs)
is made up of the following vaiues.

Personal atlowance £84 66

Higher Pensioner Premium £684.15
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4. No copy of the information said to be contained on the back of the lotter is included in the
bundle before the tribunal or before me.

5. A further letter dated 8 August 2002 was sent {0 the appeliant in the following terms:

I am writing to tell vou the outcome of your claim for Council Tax Benef?t. | am pleased to
inform you that a rebate of £8.65 per wesk {roundad) has been awarded from tha 3 June
2002,

Your awards are as follows:
Details of your new awards can be found In the gecompanying schadules.

Your benefd will ba reviewed on the 2 June 2003 and the necessary forms to reapply wilt
be sent to you when appropriate,

However if there is any change in the level of your Council Tax, State benefits or
Government legisiation affecting benafits a ravised notification will be sent to you.

Your awards are as follows:

Your benefit has bean shown as a rebate on your Council Tax account and & revised
demand note will be issued showing your new payments.

Ploase read your rights and duties on the back of this lelter.

6. No schedule is included in the bundie before the tribunal or before me in respeot of
Council Tax Beniefit. No copy of the information said to be contuined on the back of the
letter is included in the bundle hefore the iribunal or befure me,

7. The foot of all the stationery contains the printed words, “You should carefilly read the
notes overleaf, Landlords should note their lisbility to repay overpayments.’

8. Review letters dated 1 March 2003 were seat to the appellant covering awards of benefit
from 1 April to 2 June 2003,

9. On 16 Apnl 2003 overpayment letters were sent {o the appellant. Farther overpayment
letters were sent out on 7 May 2003 and 17 June 2003,

10, On 18 August 2003 the appellant filed an appeal to the tribunal, He pointed out that the
local authority had Tost theit income details and they had to ‘re-apply” for benofit, and that
it was unfair that be should besr the burden of the Tocal authority’s mistake in not taking
his wife’s incapacity benefit into account,

The tribunal dpcision

il. The appeal came bhefore the tribunal for a paper hearing on 2 Deconber 2003, The
outcome was that the decision that there was a recoverabic overpayment was confirmed.
A full statement of reasons was subsequently provided, I essence, the tribunal concluded

that it was reasonable to expect the appeliant to have noticed the absence of any mention
of his wife’s incapacity bencfit on letiers informing him of the awards of henefit,

The grourds of appeat

12. The appeliant appeals against the decision of the yibunal, and the appeal now comes
before me by teave of the tribuna! chuirman,

13. The grounds of appeal are that it was not reasonable for the appellant to have noticed the
missing figure. It was argued that Regulation 98(2) had net been fully considered.

14. The appeal is not supported by the focatl authority. in their observations they state, Al the
Authority’s notifications include a paragraph telling claimants that moust tcl the authority
if their incomc changes from that shown in the assessment letier.” This requirement is not
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relevant to the appellant’s appeal since this case does not invelve any failure to disclosc a
change in social security benefits, It concorns a failure by the local authority to include in
the calculation a benefit which has been disclosed o them in the initial claim,

15. In his observations on the local authority’s submission to me, the appellant comments,

Al the correspondence sent 10 my by Council was to me ... and | was under the
impression that not claiming benefit before that only my sarmings were put on the letters.
it was not untif June 2003 that they the Council started to address letters o {me and my
wife jointly]. The letters shll did not display [my wife's] benefits,

16. None of the letters in the bundle before me is addressed jointly to the appeliant and bis
wife, The latest letter in the bundlc is dated 16 Scptember 2003, and 15 addressed to the
appellant afone.

Did the tribunal err in law?

17. The relevant statutory provision dealing with overpayment of housing benefit is section
75 of the Social Security Administration Act 1992, which provides:
(1) Excap!t where reguiations otherwise provide, any amount of housing benelil ... paid in

excess of entitement may De recoverad sither by the Secretary of State or by the
autisority which paid the benefit.

18, The relevant statutory provision dealing with excess council tax benefit is section 76 of
the Social Sceurity Admiaistration Act 1992, which provides:
{1) Reguiations may make provision as to sny case where a billing authority ... has

aliowad a councli tax benefit to a person and the amount aliowed exceeds the amount {0
which he is entitled in respect of the benefit.

{2} The reguiations may provide that—

(&} a sum aqual o the excess shall be due from the person concerned o the authority
{whatever form the benefit takes);

19. The relevant regulation conceming housing benefit is regulation 99 of the Housing
Benefit (General) Regulations 1987, which provides (as in force at the raaterial time):

{1) Any overpayment, except one to which paragraph {2) appiles, shaii be recoverable,

{2} ... this paregraph applies to an overpayment caused by an officiat error where the
ciagimant or a parson acting on his behalf or any other person to whom the payment is
made could nol, at the time of receipt of the payment .., reasonably have been expecied
o reslise that it was an overpayment,

{3) In paragrapn (2], ‘overpaymant caused by official errer’ means an overpayment
caused by a mistake whather in the forim of an ac of omission by the appropriate
authority of by an officer or person acling for that authority or by an officer of the
Degartment of Social Security or the Department of Employment acting as such where
the clpimant, & persan acting on his behalf or any other person to whorm the payment is
rmade did not cause or materially contribute to that misteke, act or omission ...,

20. Overpayments of Council Tax Benefit are referred to as excess benefit. The main legal
test for their recovery iy the sume as for the recovery of overpayments of housing benefit
{there are some differences in the recovery provisions which are nol relevant in this
appeal): sce reg.84 of the Council Tax Benefit (General) Regulations 1992.
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