THE SOCIAL SECURITY COMMISSIONERS - Commissioner's Case No: CH/1085/2002 

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1 I allow the appeal.

2 The claimant is appealing with my permission from a decision of the Newcastle upon Tyne appeal tribunal on 5 March 2002 under reference U 44 228 2001 04046.

3 For the reasons below, the decision of the tribunal is erroneous in law. I set it aside. The appeal is referred to a new tribunal for a full rehearing in accordance with section 14(8) of the Social Security Act 1998. The Council must make a full submission to the tribunal before this appeal is heard and, subject to any subsequent direction by a district chairman, it is to be relisted for rehearing only when that submission has been made. That submission must contain the decision under appeal, the decision said to be revised by that decision, an adequate explanation of the law on which the revision decision (if that is what it is) is based and at least a skeleton of the basis on which the Council puts its case to the tribunal. It should be made within one month of issue of this decision.

Background to the appeal

4 The claimant claimed housing benefit and council tax benefit from Gateshead Metropolitan Borough Council (the Council) on 29 November 2000, stating that the address was a property I call No 44. The claimant was on jobseeker's allowance (initially contribution-based). He had no partner or dependants and no one else was living in the household. He stated that his tenancy started, and he moved in, on 4 December 2000. No 44 is a one-bedroomed terraced flat.

5 The papers do not explain or indicate what happened next. We are taken directly to some “case notes” (none of them originals or copies of originals) about visits by officials to No 44 on 3 and 4 July 2001. These included an interview at No 44 with the claimant. There is a copy of a formal statement made by the claimant on 4 July 2001. There is then a letter of the same date to the claimant stating that “your entitlement to the above benefits (housing benefit and council tax benefit) has been cancelled with effect from 4 December 2000.” That is the only information in the papers confirming that the claimant was awarded the benefits. There is no copy or detail of the original decision or the date on which it was made. Nor is there any copy of the formal decision “cancelling” the benefit. As “cancelling” is not a term used anywhere in the housing benefit legislation, I am left uncertain whether the Council thought it was revising the original decision or superseding it, and if so on what ground. I return to that uncertainty later.

6 The next “note” is on 26 July that:

“Amazingly [the claimant] has written a letter asking for a revision, he has however failed to provide any further information on which to base revision. Dave is looking at letter.”

I repeat that word for word from document 4A. That kind of prejudicial comment when someone exercises a right to ask for a revision or an appeal is entirely inappropriate. Exercising appeal rights is not “amazing”. It is exactly that - exercising rights. The inclusion of the word “amazingly” suggests that the outcome of the review was anticipated before it was conducted. There was no change on review. This is despite the fact that the claimant did provide further information.

The tribunal decision

7 The claimant appealed to the tribunal, sending in further documentary evidence about living at No 44. The tribunal held an oral hearing at which the claimant was present. No one from Gateshead Council attended. The tribunal concluded that the award of benefit in respect of No 44 was made in ignorance of the fact that the claimant was not normally occupying the dwelling as his home, and that the award was correctly revised on 4 July 2001. The tribunal noted that on a date after 4 July 2001 the claimant had moved into the property and benefits were awarded.

Grounds of appeal

8 Solicitors for the claimant sought permission to appeal against the decision. There were five grounds, but they can be telescoped into two: the claimant was not given a fair hearing, and the tribunal did not properly take all the evidence into account. Separately from those grounds, the claimant disputed the status of the statement he signed on 4 July. The statement was made under caution (with a warning that there may be prosecution if the information is false or there is a failure to disclose). The statement reads:

“I confirm that I [name] am the tenant of the whole property. I moved in at the start of my tenancy and being in receipt of JSA I claimed housing benefit and council tax benefit from the council. After about two months in approx. February bailiffs came to the property over an unpaid loan and removed possessions. At that point I moved out of [No 44]. I have been staying with my brother in Newcastle but I am not prepared to give his address. I have also stayed with my girlfriend in Newcastle. I maintain I have stayed odd nights at [No 44].”

9 In the “cancellation” letter that day this statement is referred to as confirming that the claimant had not been resident in the property since approximately February 2001. At the tribunal the claimant described moving in in December 2000, the visit of the bailiffs and moving possession out in February, and then moving possessions back in later. There is no note in the record of proceedings about the statement. However, in the statement of facts and reasons the tribunal records that the claimant “claimed to have been naive enough to sign a statement without reading it.” The tribunal explained why it did not regard the claimant as naive, concluding “it was improbable that he would sign an inaccurate statement.” But the tribunal went on to conclude:

“It is far more probable that [the claimant] was living with his family during the period December 2000 to July 2001. On a date after the decision appealed was taken, but not before, he moved in and now the property is his normal home.” 

That, of course, conflicts with the view the tribunal took about the statement.

10 In response, Gateshead Council asserted “the original decision made by the tribunal was correct”. In reply to my directions, the Council was unable to produce the “cancellation notice” issued to the claimant but a standard form copy was produced. The letter of 4 July 2001 was said to be the decision notice. The Council then rehearsed the evidence and concluded that the tribunal was right. There is no mention of the law.

The relevant law

11 Before turning to the appeal, I must comment on the relevant law. That, it has to be said, did not feature in this case until the tribunal heard the case. Nor does it feature in the Council’s submission to the Commissioner. I echo the view of Commissioner Jacobs in CH 4943 2001. It is my impression also that local authorities have not yet understood that they are now dealing with a judicial proceeding and not an internal administrative one. Tribunals are required by law to be independent and impartial. They know nothing of a case until they hear it or of that Council’s procedures. It is not the task of appeal tribunals to rectify administrative deficiencies by local authorities.

12 In this case I am concerned that nowhere in the appeal papers is the claimant properly told why his benefit was “cancelled”, nor is there any clear indication that the law was properly applied by the Council. The letter of 4 July 2001 sets out the decision as follows:

“Under the terms of the Housing and Council Tax benefit scheme the Authority must be satisfied that the qualifying criteria for payments of the above benefits have been fulfilled. As mentioned, the condition that the property is occupied on a permanent basis as the claimants sole or main residence is a major factor.”

There is no such condition of law. The condition, in regulation 5(1) of the Housing Benefit (General) Regulations 1987 is that:

“... a person shall be treated as occupying as his home the dwelling normally occupied as his home -

(a) by himself ...

and shall not be treated as occupying any other dwelling as his home.”

I have excluded words relating to partners and families.

13 The relevant test is that the dwelling is “normally occupied” by the claimant. “Permanently occupied” suggests to me a higher standard of consistency of occupation. It might be that the claimant normally occupied the dwelling but did not permanently occupy it at the relevant times. The wording of regulation 5 is entirely consistent with someone occupying more than one dwelling (eg normally based in one place but also spending time with a brother or girl friend). The purposes of the rule are to exclude more than one dwelling from a benefit claim, and to ensure that the one dwelling for which the claim is made is the one “normally occupied as his home.”

14 That test is a question of fact. The identical test is used for jobseeker's allowance and income support. What address did the claimant use for his jobseeker's allowance claims? Document 3 shows that the Jobcentre accepted that the claimant normally occupied No 44 as his home on 6 December 2000. Document 11 shows that the Benefits Agency accepted that this was also his normal address for Social Fund claims purposes on 8 February 2001. While those authorities may themselves be wrong, and in any event do not bind the Council or tribunal, their views are both relevant evidence of normal occupation. This appears to have been ignored. 

The papers before the tribunal

15 More generally, I am concerned with the failure of the Council to relate its actions to the relevant legislation. This applies both to the substance of its decision and to the way it took the decision. Although the Council made no reference to it (and did not apply it), the submission to the tribunal includes photocopies of regulation 5 of the Housing Benefit (General) Regulations 1987. Nowhere in any document included in the submissions can I see any explanation of why that regulation has been copied into the papers or why it might be relevant. No mention is made anywhere of any other provision of the housing benefit or council tax benefit legislation. Nor is any explanation given at any stage about powers of the Council to “cancel” the claimant’s benefits. Further, the papers before the tribunal fail to show if the Council had complied with the necessary procedural formalities.

16 Taken together with the failure to produce either the original decision or the “cancellation” decision, these papers fall short of an appropriate standard for papers to ensure a proper “fair hearing” by a tribunal. I agree again with the comments of Commissioner Jacobs in CH 4943 2001 (paragraph 29). The submission of a local authority to a tribunal must be based on the requirements of the common law concept of natural justice as strengthened by the rights to a fair hearing in article 6 of the European Convention on Human Rights. The local authority must set out its case and provide the relevant information so that (a) the appellant can prepare a case against that made by the local authority and (b) the tribunal can conduct a fair hearing of all matters within its jurisdiction. That can be done either in the papers or by an oral submission to the tribunal. If, as here, there is no oral submission, then the papers must deal with all necessary matters. 

17 In this case the claimant is given no notice of anything other than the fact that his benefit is “cancelled” and he can appeal. He has not been told the terms of the decision against what he is appealing, or the proper test to be applied under the legislation. This is a new jurisdiction for appeal tribunals and Commissioners, but Commissioners have now seen a range of submissions from councils to tribunals and Commissioners. They vary widely in standard, and some are excellent. But there is a minimum that must be met. The appellant must know what case he is answering, and he must be given proper notice of that. That is not a task for the appeal tribunal. The Council must ensure that the submission it makes to the tribunal identifies the decisions under appeal and the relevant legal questions. This submission does neither. 

18 In decision CH 4943 2001 Commissioner Jacobs dealt with another deficiency also present in this case: the failure to provide copies of the review decision. Again I echo his decision (at paragraph 11): “Local authorities should always include a copy of the decision under appeal in the submission to the appeal tribunal.” That is not all. Where that decision is a revision decision or a supersession decision, the original decision - or at least the details, if that is not available - should always be included, so that the precise scope and extent of the revision or supersession is clear.

19 I have in mind the warning given by Pill LJ in Awarifite (at p 531, cited in CH 4943 2001 at paragraph 22) that the tribunal’s task is to identify what is required by law, not by good administration. In this case the way the Council presented this case to the claimant and to the tribunal falls below the standard required by the law to ensure a fair hearing at the appeal. The tribunal did not know when the decision to award benefit was taken, or the terms of that award. It did not know whether the Council was revising or superseding the original decision when it “cancelled” it. It did know that the decision to cancel was explained by reference to the wrong test. The requested review was perfunctory at best, if not prejudged. No effort was made to explain the relevant rules of law, or to use the correct terminology, or to make a submission on that law to the tribunal. The papers were seriously deficient in all those ways. Finally, no one attended the tribunal hearing, so none of the deficiencies could be put right at that stage.

Did the tribunal err in law?

20 There was substantial compliance with the notification procedures about appeals, and the claimant did have an oral hearing before a tribunal. The question before me is whether the tribunal erred in law. A case like this imposes a considerable burden on a tribunal. The deficiencies in the papers put a tribunal in danger of being unfair despite its own best efforts. Both the claimant and the tribunal are left guessing about the underlying decisions and the procedures. Further, where both the claimant and the Council are unrepresented, the tribunal has to rely on its own knowledge of the law without assistance from the parties, without knowledge, if relevant, of the local authority’s procedures, and without any clear guide to the authority’s own thinking about the relevant law. If the submission is seriously deficient, the tribunal has to do more than that if it is to be fair, because it then also has to explain that law to the claimant so that he knows what case he is answering. It is, in such cases, in danger of being seen to be “on the authority’s side” simply because the authority is, if I can put it this way, not on its own side. The tribunal is forced to conduct its own questioning of the claimant, using its investigative powers, rather than acting as the neutral arbiter of evidence placed and tested before it. If it fails to explain to the claimant what it is that the claimant must answer before the claimant is asked to answer it, then the claimant has never had notice of the substance of the decision. The additional pressure on a tribunal in a case of revision or supersession is that it must also have in mind, and if necessary also explain to an unrepresented claimant, that the burden of proof is on the absent party, not the claimant. 

21 I am therefore not surprised to see the claimant claiming that the chairman was biased. I am surprised that the claimant stated that he was not given a fair opportunity to talk. There are three pages of notes of the hearing, most of which record what the claimant stated, that suggest otherwise. I have not asked the chairman for any comments on these issues, as I have no hesitation in rejecting the generalised complaints about bias - and the more hostile remarks made directly by the claimant. I see no evidence of it, though I can see why unrepresented claimants in cases like this might identify a tribunal with a Council. But that is not where the problem lay. 

My decision

22 I allow the appeal. The papers before the tribunal were not sufficient to allow a fair hearing to take place, given also that the Council was not represented at the hearing. The record of proceedings do not suggest that the chairman made good the deficiencies of the Council’s case, so as to ensure that the Council’s case was put before the claimant so that he could answer it. Nor do I criticise the chairman for that. It is not the task of the tribunal to do that. In addition, and for the same underlying reason, the tribunal did not deal with the question of revision or supersession adequately. It did not know when the original decision was made (assuming a decision was made). If the “cancellation” was a revision from the original date, as it probably is intended to be, how did the Council satisfy the tribunal that there was ignorance of a material fact, or a mistake as to it (as against a change of circumstances)? The tribunal has not adequately explained that. The main evidence on which the Council made its revision decision on 4 July was evidence for a supersession from February on the grounds that the claimant moved out at that time. That would suggest superseding the award of benefit in February, not “cancelling” it from December. That would also be consistent with the evidence from the Department about jobseeker's allowance and the Social Fund. 

23 The case must go to a new tribunal. Before it does, the Council must make a proper submission. It must produce both the original decision awarding benefit and the decision stopping benefit. If the decision is a revision decision, it must produce the evidence to satisfy the burden of proof on it that a ground for revision existed back to the original date of the awarding decision. If it is a supersession decision, it must identify and prove the change of circumstances. And it must relate its decision to the relevant legislation. It should also consider representation at the new hearing to ensure that its case is properly put and whether it wishes to produce witnesses to confirm the statements attributed to individuals in the papers. The claimant now has solicitors representing him so will no doubt seek their advice about the new hearing.

24 The new tribunal must consider this in the light of all the evidence. There are several sources of evidence in this case, including evidence from government departments, suggesting that the claimant did move in and adopted No 44 as his normal residence in December 2000. But there is conflicting evidence about this, or whether he stayed there or then moved back out, later moving back in again, or whether perhaps he had more than one dwelling at the time. The claimant’s own statement under warning on 4 July 2001 ought to be the starting point of that consideration as that was the main basis for the Council’s decision on that date. The tribunal should consider whether that short statement is likely to have been signed by this claimant without reading it. But that provides grounds for supersession not revision. So the tribunal needs to be careful to identify what decision is under appeal and the grounds for making it.

David Williams Commissioner 27 August 2002

[Signed on the original on the date shown]

