CDLA/810/1998

1.  This is an appeal by the claimant, with my leave, against the decision of the disability appeal tribunal ("the appeal tribunal") given on 20th October 1997. For the reasons which I  give, that decision is erroneous in point of law. I  therefore set it aside and refer the case to a differently constituted disability appeal tribunal ("The new tribunal") for rehearing.

2.  This appeal is concerned with whether the claimant is entitled to the care and mobility components of a disability living allowance.

3. The claimant, who was born on 21st April 1950, is now aged 48. She has the misfortune to suffer from a number of medical problems. In a written statement which she gave to the appeal tribunal she said that she suffers from polymalgia rheumatica, hypothyrodism, asthma and irritable bowel syndrome. She had a hysterectomy in 1995. She also says that she is in pain for much of the time. The claimant is a senior enrolled nurse. I  think that she used to work as a theatre nurse but had to give this up because of her health. However, she continues to work at the Radcliffe Infirmary in Oxford as a personal assistant to a nurse training officer using a voice operated computer and other special equipment. She also looks after her adult daughter who is disabled although it is not disclosed in what way. She also has a mother who is in her eighties and to whom she devotes time and attention.

4. The claimant applied for a disability living allowance in October 1996. She was awarded the lowest rate of the care component for the period from 28th October 1996 to 27th October 1997, on the basis that she could not prepare a cooked meal for herself if she had the ingredients. At the claimant's request, a second adjudication officer reviewed her claim. On 17th April 1997, he extended the award of the lowest rate of the care component so as to make it a lifetime award but did not otherwise revise the previous decision.

5. The claimant appealed to the appeal tribunal which heard her appeal on 20th October 1997. At that hearing the claimant sought an award of the higher rate of the mobility component and the middle rate of the care component. See page 98 of the papers. the appeal tribunal were unanimous in dismissing her appeal - thus leaving her with the adjudication officer's lifetime award of the care component.

6. The claimant's first two grounds of appeal are that the facts found were such that no person  acting judicially and properly instructed as to the relevant law could have determined the matter in the way that the appeal tribunal did and that the reasons given for the decision are inadequate. The adjudication officer now concerned supports the appeal on the grounds that the appeal tribunal failed to make adequate findings of fact and failed to give adequate reasons. I  accept this submission and allow the appeal.

7. The statement of material facts and reasons consists largely of a statement of the law and does not contain proper findings. It also fails to analyse the evidence in a satisfactory way and, as a result, does not resolve a number of issues of fact. There are also a number of contradictions. For example, with regard to the claimant's cooking abilities.

8. The claimant's third ground is that the appeal tribunal preferred the evidence of an examining medical practitioner who examined her on 12th December 1996, to that of her own general practitioner which was set out in a letter dated 28th August 1997, on the ground that:

"... We have concluded that we prefer the objective evidence of the [examining medical practitioner]. The evidence of the General Practitioner is dependent on what the appellant has told her and does not assist us."

(incidentally, the examining medical practitioner considered that the claimant could not cut up food, could not peel or chop vegetables and could not cope with hot pans without someone else's assistance - see page 63. The appeal tribunal rejected this evidence without explaining why or even referring to it.) The claimant submits that the appeal tribunal dismissed the evidence of her general practitioner for impermissible reasons and she refers to decision CIB/13038/1996. Now it is quite true that at paragraph 10 of that decision a Commissioner said that the relevant tribunal should not have discounted the evidence of a general practitioner "by saying as they did, that they did not accept the evidence because the GP, Dr, Bennett had only known the claimant for six months and depended heavily on what the claimant had told her." However, I  do not consider that the able and experienced Commissioner who gave that decision was intending to lay down a general rule. I  have no doubt that his remarks were directed to the facts before him.

9. An important part of the work of tribunals concerned with social security law relates to the weighing up of medical evidence and the resolution of issues arising out of such evidence. Clearly, in deciding what weight is to be given to a particular piece of evidence, one of the factors may be the amount of contact the person giving the evidence has had with the appellant. Further, a doctor may merely repeat what his patient says. It such event, the evidence is that of the doctor's patient and it gains nothing by being repeated by the doctor. Tribunals should, nevertheless, proceed with caution. An experienced doctor, whether acting as an examining medical practitioner or as a general practitioner, should be able to make a reasonable assessment within a reasonable period of time. Furthermore, a general practitioner will usually have access to a patient's notes, hospital reports and other material. He or she may have discussed the patient's problems with other doctors and staff, such as a practice nurse, working in the same practice who have had more contact with the patient. Again, in setting out what a patient has said, a doctor may add something of his or her own.

10. Although I  do not consider that what was said in decision CIB/13038/1996 was intended to be of general application, I  do not consider that the reasons which they appeal tribunal gave for rejecting the evidence of the claimant's general practitioner were anything like adequate. The general practitioner was careful to say in her letter that she had only been working in the practice which cares for the claimant for about four months. She also said, when dealing with the claimant's walking ability, that she was dependent on the claimant's own statements. On the other hand, much of the letter consists of factual information drawn from the claimant's records. Further, these records go back to 1985. She also said: "From my own observations I  can confirm that this lady clearly has some discomfort in walking". The appeal tribunal's reasons for dismissing the general practitioner's letter took no account of such matters.

There must be a complete rehearing before the new tribunal. It will greatly assist that body if, first, the claimant can obtain medical evidence setting out her present condition. Secondly, on page 71 of the papers, the examining medical practitioner was asked to 'What extent is the person's disability, as described throughout this report, due to physical factors". He replied "no, due to physical factors". It is not at all clear what he meant by that. If he meant "not due to physical factors", then he was saying something which was inconsistent with much of the preceding part of his report. It seems more likely that he intended the "no" to mean that there were no non-physical factors present and was therefore saying that the claimant's problems were entirely due to physical factors. This is, however, speculation. The maker of the report should be asked to clarify what he meant.

For the reasons already given, I  allow the appeal.

(Signed)  J.P. Powell

Commissioner

Dated:  16 December 1998

