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DECISION OF DEPUTY SOCIAL SECURITY COMMISSIONER

Decision

1.
My decision is that the decision of the Newcastle appeal tribunal of 15 June 2005 is not erroneous in law.

2.
The claimant applied for disability living allowance with effect from 9 November 2004.  His claim was entirely refused by a decision maker acting on behalf of the Secretary of State on 11 February 2005.  That decision was confirmed on reconsideration.  The claimant then appealed to the tribunal.  They upheld the decision maker’s decision.  The claimant now appeals with leave of Mr Commissioner Powell.  The Secretary of State does not support the appeal.

3.
At the oral hearing before the tribunal, the claimant’s representative invited the tribunal to award the claimant the higher rate of the mobility component and the highest rate of the care component.  In rejecting the submission in respect of the care component, the tribunal expressed themselves thus:


“The appellant claims highest rate Care Component and we note from the evidence given today his wife who suffers from bipolar affective disorder also receives highest rate Care Component and he confirmed that he was her main carer.  He claimed that his wife was helping to dress him and getting him in and out of the bath and that she did most of the cooking.  We suspect a different story was told when she claimed DLA.  Whilst therefore we accept that the appellant does have some back pain and there is some sensory loss in his upper limbs we do not accept that he requires frequent attention throughout the day in connection with his bodily functions or for a significant portion of the day although we would accept that he may need some help (which we would have expected to come from his son) getting in and out of the bath and with dressing the lower part. …” (Document 108).

In the present proceedings, the claimant’s representative takes particular exception to the sentence “We suspect a different story was told when she (i.e. the claimant’s wife) claimed DLA”.  It is submitted that the presence of that sentence in the tribunal’s statement of reasons constitutes an error of law in their decision.  

4.
I do not agree.  I accept that it is not specifically recorded in the record of proceedings kept by the tribunal chairman (documents 102-105) that the claimant’s wife was receiving the highest rate of the care component for herself.  However the following relevant matters of evidence are thus recorded there:


“Looks after wife and son.  Sees to wife’s medication.  Has to get up with her and she gets up with him.  She suffers from bi-polar affective disorder.  Goes shopping with her.  Uses an electric wheelchair in the supermarket.  Makes sure son takes medication.  Accompanies him out of doors.  Suffers from anxiety.” (Document 104)

There was thus oral evidence from the claimant himself before the tribunal which supported their conclusion as stated on document 108, that he was his wife’s main carer.  In addition, it is nowhere disputed as a matter of fact in the documents before me that the claimant’s wife was receiving the highest rate of the care component of DLA.  I consider that she was indeed receiving that benefit and also that evidence to that effect was given orally by the claimant to the tribunal, albeit that evidence was not specifically recorded by the chairman in his record of proceedings.  Were the tribunal permitted to put any reliance on the claimant being his wife’s main carer and also on the fact that she was in receipt of the highest rate care component herself in their reasons for decision?  I accept that the statement which is queried by the claimant’s representative could have been better expressed.  However I am entitled to read that statement in the light of the evidence as a whole and also as part of the statement of reasons in its entirety rather than in isolation.  Reading it thus, I am satisfied that the presence of the disputed sentence in the tribunal’s reasoning does not render their decision erroneous in law.  I consider that what the tribunal were saying in the relevant sentence was that the claimant’s case for an award of the highest rate of the care component on the basis of him requiring and receiving help from his wife to the necessary degree for such an award was inconsistent with his wife’s receipt of the same rate of that benefit on the basis of her requiring and receiving assistance from him to the degree needed to merit her award.  In my view, the tribunal were quite entitled to take these matters into account in their overall task of weighing and evaluating all of the evidence before them.  Further, it was quite within their province to conclude that the position of the claimant as his wife’s main carer and her receipt of the highest rate of the care component were facts which were inconsistent with his case.  Indeed the tribunal could have gone further than it did (although it chose not to do so) and included a reference to the caring responsibility of the claimant towards his son as a further reason for rejecting the submission made on his behalf in respect of the care component.

5.
The appeal is thus dismissed.  My decision is narrated in paragraph 1 above.






(Signed)






A J GAMBLE






Deputy Commissioner
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