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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the claimant, with the permission of a legally qualified panel member, against a decision of the appeal tribunal sitting at Birkenhead on 6 November 2004 (“the appeal tribunal”).  For the reasons which I give, that decision is erroneous in point of law.  I therefore set it aside and refer the case to a differently constituted tribunal (“the new tribunal”) for a complete rehearing.  

2.
I can deal with the matter relatively shortly because it is now common ground between the parties that the appeal tribunal erred in law.  

3.
The issue which the appeal tribunal had to determine arose in the following way.  The claimant, who was born on 12 September 1951, suffers from a number of medical conditions and had a coronary by‑pass operation in, I think, 1997.  It appears from page 45 of the papers that on 29 January 2001, an award of a disability living allowance was made in his favour.  In January 2002, he made an application for that award to be reconsidered.  See pages 3 to 40 of the papers.  His general practitioner was asked to provide a report, which he did. That report will be found at pages 42 to 44.  The claimant was not, however, asked to undergo a medical examination.  It may be that such an examination took place prior to the decision given on 29 January 2001.  If so, there is no copy of the resulting report with the papers.  Indeed, there are no copies of the January 2001 decision itself or the papers which led to its being given.  

4.
On 26 March 2002, a decision maker considered the evidence and gave the decision which appears at pages 45 to 50.  That decision is expressed to be a supersession decision.  The decision which it superseded being the decision of 29 January 2001.  According to the notes which appear on page 50, the grounds of supersession were, as I understand them, “Change of circumstances.  Increase in mobility needs …”.  My copy is, however, not easy to read.  Under the March 2002 decision the claimant received indefinite awards of the higher rate of the mobility component from and including 31 January 2002, and the middle rate of the care component from and including 9 January 2002.  See page 46.  

5.
On 2 June 2004, the claimant, in response to a request to do so, completed a periodic enquiry form (pages 51 to 89).  He was then medically examined on 8 August 2004.  The resulting report will be found at pages 96 to 120.  On 25 August 2004, a decision maker considered the evidence and gave the decision which appears at pages 121 to 126.  It is another supersession decision superseding the decision of 26 March 2002.  The decision was that the claimant was not entitled to either component of a disability living allowance from and including the date of the decision (25 August 2002).  Page 126 sets out the grounds of supersession.  In summary, these were that the decision of March 2002, was made in ignorance of, or was based upon a mistake as to, some material fact.  It may be helpful if I set out in full the decision maker’s reasons.


“Information when decision made 26/3/02 indicated that [the claimant] had mobility and care needs.  Medical evidence now shows satisfactory power and dexterity of the upper limbs, able to full weight bear on both legs and has unimpaired movement of limbs and joints.  DVT in 2001 now resolved and has good lumbar function and spinal movements and has stable cardiac function.  Able to walk with unimpaired gait/balance, does not need supervision/guidance outdoors, able to perform all self care and main meal tasks unaided, falls only occasional, no serious injuries and is mentally competent with no supervision needs.  Needs at this level since 2001 less needs prior.  The decision of 2002 was made in ignorance of, or was based on mistake as to a material fact that he is able to walk and can self care unaided.  The award of DLA is disallowed from 25/08/2004 only as he could not be expected to know that he did not then as he does not now satisfy the conditions for an award of either component of DLA.”

6.
The claimant appealed.  The only item of medical evidence which he lodged in support of his appeal was an undated letter from his general practitioner (page 129) which clarified an answer which the GP had given in his 2002 report.  The claimant attended the appeal, together with his representative, and gave evidence.  His appeal was, however, dismissed unanimously.  The decision notice will be found at page 137 and the appeal tribunal’s statement of reasons at page 138.

7.
The appeal tribunal acknowledged that the decision under appeal (25 August 2004) was a supersession decision in the first paragraph of its statement of reasons. It went on to say that the claimant was “seeking reinstatement of both Higher Rate Mobility Component and Middle Rate Care Component”.  However, thereafter it made no reference to supersession.  In particular, it did not refer to the grounds of supersession (ignorance of or a mistake as to some material fact) nor did it consider whether the ground relied upon had been made out.  It is now common ground that the appeal tribunal’s failure to do so was an error of law.  I therefore allow the appeal and set aside the decision of the appeal tribunal.  Further, on re‑reading the decision it appears to me that the appeal tribunal’s whole approach may have been subject to a further flaw.  The reference to “seeking re‑instatement” may simply be loose language.  On the other hand, it may be indicative of an incorrect approach to the appeal.  The first and fundamental question for the appeal tribunal to determine was whether the Secretary of State had demonstrated not just that grounds for supersession existed but that his decision to supersede was correct.  The onus of doing so was squarely on the Secretary of State.  Until he had done so, the appellant was entitled to succeed.  The reference to “seeking reinstatement”, coupled with the fact that the appeal tribunal proceeded straight to the evidence and did so as though the appeal related to a decision on a new application, or on a renewal application, where the onus of proof would be on an appellant, suggests that it misplaced the burden of proof.  

8.
Be that as it may, had the appeal tribunal looked at the ground of supersession relied on, it would have speedily become apparent that there were serious difficulties with the decision.  The Secretary of State’s representative puts it this way in her careful submissions.  


“On the basis of the information contained in the EMP report dated 08/08/04 [pages 96-120], the decision maker found on 25/08/04 [pages 121-126] that the claimant did not satisfy the conditions of entitlement for either component of DLA.  He went on to say that, although the information available at the time the previous decision was made had indicated that the claimant had mobility and care needs, “The decision of 2002 was made in ignorance of, or was based on (a) mistake as to material fact that he is able to walk and can self care unaided” [page 126].


However, the decision maker did not explain how he had reached the conclusion that the level of mobility and care needs indicated by the EMP report of 08/08/04 existed at 26/03/02.  The report does say that one of the claimant’s health problems was resolved in 2001, but, apart from that, the report is simply a description of the claimant’s mobility and care needs on 08/08/08.


I therefore submit that the decision maker did not demonstrate that there were grounds for superseding the award of 26/03/02 on the basis that it had been made in ignorance of or was based upon a mistake as to a material fact.”

I entirely agree.  I add the following.  The decision of 26 March 2002, was itself a supersession decision superseding an earlier decision (29 January 2001) on the grounds that a relevant change of circumstances had occurred since the earlier decision was given.  The relevant change being, apparently, an increase in mobility needs.  However, the decision under appeal removed entitlement entirely and not just in respect of the mobility component.  This is not one of those cases where it can clearly be determined from the later evidence that the earlier decision must be wrong.  That being so, the appeal tribunal could not have determined whether the ground relied upon had been established without seeing a copy of the decision of 29 January 2001 and also without seeing the evidence on which that decision was based.

9.
That, however, is not the end of the matter.  The Secretary of State’s representative goes on to submit as follows:


“I submit that the principle established in the above decision [which was R(DLA)6/01] applies to this case.  The evidence available in 2002 (i.e. the claimant’s own statements in his claim form and his GP’s report (which had not actually specified the distance the claimant could walk or assessed his physical abilities) was at odds with the statements recorded in the EMP report of 25/08/04.  The tribunal would therefore have been justified in concluding that there had been a relevant change of circumstances since the previous decision had effect and that supersession was appropriate with effect from 25/08/04 (since the claimant cannot have been expected to have known to report the change any earlier).”

I accept that submission.  I do not, however, accept her conclusions which are as follows.


“In accordance with the conclusions of the tribunal of Commissioners at paragraph 192 of R(IB) 2/04, I submit that the tribunal did not err in law by failing to set aside the decision under appeal and reformulating it, because it would not have been of any benefit to the claimant to have done so. 


In conclusion, I invite the Commissioner to confirm that grounds for supersession existed, and to dismiss this appeal.”

10.
I do not accept those conclusions because they do not take full account of paragraph 192(3) of decision R(IB) 2/04.


“(3)
the tribunal will not err in law if in its decision notice it does not set aside and reformulate the decision under appeal unless either (i) the decision as expressed is actually wrong in some material respect or (ii) there would be some benefit to the claimant or to the adjudication process in reformulating the decision (paragraphs 81-82).”

In my view the interests of justice require me to remit the appeal to the new tribunal for a complete rehearing.  I direct that copies of the decision dated 29 January 2001, and the papers on which it was based, are to be added to the case papers so that they are before the new tribunal.  The first question for the new tribunal to determine is whether the Secretary of State can establish grounds for superseding the decision of 26 March 2002.  It will be open to the new tribunal, when it has considered the additional material, to consider both whether the March 2002 decision, was made in ignorance of, or was based on a mistake as to, some material fact or whether there has been a relevant change of circumstances since it was given.  

11.
Finally, the submissions on behalf of the claimant have raised questions as to the status of the medical report dated 8 August 2004, in the light of the judgment of the Court of Appeal in Cooke v. Secretary of State for Social Security [2001] EWCA Civ 734, reported as R(DLA) 6/01.  The relevant paragraphs are 8 to 13 of the judgment of Hale LJ (as she then was).  It would overload this decision were I to quote from those paragraphs at length.  The decision is reported and is therefore readily available.  It appears to me that, for present purposes, the Court of Appeal reaffirmed the well established rule “that the expression of a new medical opinion is not itself a relevant change of circumstances, but may be evidence of an actual change of circumstances or a mistake of fact”.  See paragraphs 9 and 13.

12.
For these reasons I allow the appeal and remit the matter to the new tribunal for rehearing.







(Signed)
J.P. Powell









Commissioner







Dated:

5th August 2005
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