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1.
My decision is that the decision of a disability appeal tribunal (DAT) given on 29 January 1996 is erroneous in point of law and accordingly I set it aside.  Further, as I consider it expedient to give the decision the DAT should have given, I further decide that the claimant is entitled to attendance allowance at the lower rate during the inclusive period from 2 March 1995 to 15 May 1996.  

  2.
This is the claimant’s appeal against the decision of the DAT of 29 January 1996, leave having been granted by the DAT chairman.  

3.
On 2 March 1995 the claimant claimed attendance allowance.  The claim was rejected.  The claimant applied for a review.  There was a review.  The decision was not revised.  The claimant appealed to the DAT.

4.
The claimant did not attend but was represented at the hearing of the appeal before the DAT on 29 January 1996.  In the event the DAT dismissed the appeal.  The findings of fact read:-


“
1.
Claimant now aged 75.



2.
Suffers from osteoarthritis, acromegaly [gradual enlargement of the hands and feet] and recurring brain tumour.



3.
She lives alone and is able to self‑administer medication orally and by injection despite a lack of dexterity.



She rarely goes out.  Her mobility is restricted but she has not fallen.  



Lack of sense of smell has led to pans burning, family visit daily but not seemingly for long periods.  No night time needs.



She can climb stairs using stick as a hook and comes down on her bottom.



She is able to dress/undress, wash and shower self.



She is very independent.”

In their reasons for decision the DAT reiterated the findings of fact and concluded “she does not require any attention to bodily functions nor does she require any supervision, much l ess continual, to avoid danger to self or other.”.

5.
Section 64 of the Social Security Contributions and Benefits Act 1992 (“the Act”) provides that, subject to certain conditions which are not relevant in the present case, a person is entitled to an attendance allowance if she is aged 65 or over and satisfies “the day attendance condition” specified in subsection (2) and/or “the night attendance condition” specified in subsection (3).  It was not contended that the claimant satisfied “the night attendance condition”.  The issue before the DAT was whether the claimant satisfied the condition specified in section 64(2).  

6.
In order to satisfy the condition specified in section 64(2)(a) the claimant has to show that she is so severely disabled that she requires from another person frequent attention throughout the day in connection with her bodily functions.  “Requires” means “reasonably requires”.  Bodily functions include “breathing, hearing, seeing, eating, drinking, walking, sitting, sleeping, getting out of bed, dressing, undressing, eliminating products, and the like all of which an ordinary person - who is not suffering from any disability - does for himself ..” (see Appendix to R(A) 2/80).

7.
In the House of Lords judgment in Mallinson given on 1 April 1993 Lord Justice Woolf considered section 35(1)(a)(i) of the Social Security Act 1975 [now sections 64(2)(a) and 72(1)(b)(i) of the Act] and held that:-

“.. this .. involves doing no more than looking .. at the claimant’s account of what he can and cannot do together with the relevant medical report and asking 4 simple questions: (1) Has the claimant a serious disability?  (2) If so, what bodily functions does it impair?  (3) Does he reasonably [my underlining] require attention in connection with those functions?  (4) Is that attention frequent?”

Lord Justice Woolf made it clear that different incidents of attention could be aggregated when considering if the attention was frequent within the meaning of section 35(1)(a)(i).  He held:-

“The attention during the incidents can then be aggregated with other incidents when attention is given and in the result there may be ‘frequent attention’.”

8.
The DAT found as fact that the claimant had several care needs but discounted these when considering whether she satisfied the conditions of section 64(2)(a) because she was “very independent” and “despite her affections” managed to cope.  In other words they penalised her for being stoic and devising various ways to overcome her difficulties.  I agree with the claimant’s representative that in considering sub‑paragraph (a) the emphasis is on whether the claimant “reasonably requires” frequent attention in connection with her bodily functions.  The DAT misdirected themselves because they applied the wrong test and manifestly erred in law.  They accepted that “despite her afflictions” the claimant was able to cope with her care needs albeit in ways that were unreasonable and totally unacceptable.  I refer in particular to the fact that the claimant lived in a terraced house with the toilet upstairs.  It is not reasonable to expect her at the age of 75 to climb stairs using stick as a hook and to come down on her bottom; the claimant suffers from acromegaly which affects her dexterity and again it is not reasonable to expect her to inject herself three times a day in those circumstances.  The DAT found that the claimant was able to “dress/undress, wash and shower self” but failed to take into account that she could only do so very slowly; she had difficulty standing so that she rarely went out; her hearing was poor; she had no sense of smell which “led to pans burning”.  The DAT found as fact that the claimant also suffered from “recurring brain tumour” and the evidence showed that she was about to start radiotherapy.  In the light of the Mallinson judgment I have no hesitation in concluding that when aggregating all the claimant’s needs during the day the “frequent attention” condition contained in sub‑section 2(a) was satisfied during the period in issue and the qualifying period.  As a result of my decision I do not propose to consider whether she satisfied also the conditions of sub-section 2(b) because nothing is to be gained from it.  

9.
I am informed that the claimant was awarded the lower rate of attendance allowance from 16 May 1996 for life.  No night needs have been identified but if the claimant’s condition deteriorates it will of course be open to her to request a review to take any such needs into consideration.  

10.
For the reasons stated above the DAT’s decision was erroneous in law. As I consider it expedient to give the decision the DAT should have given, I give the decision set out in paragraph 1 as I am empowered by virtue of section 34(4) of the Social Security Act 1992.

11.
The claimant’s appeal is allowed.
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R F M  HEGGS   
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