

GUIDANCE ON THE APPLICATION OF Secretary of State DISCRETION
Introduction
1) This guidance forms the basis of HM Treasury (HMT) and DWP policy on the application of Secretary of State discretion to waive the recovery of debt. It is based on annex 4.11 of ‘Managing Public Money’ (MPM)
2) It sets out how to deal with requests for the Secretary of State to waive their right to recover certain debt prescribed under Social Security legislation:

a) Overpayments recoverable under Section 71 or 74 of the Social Security Administration Act 1992.
b) Administrative Penalties.

3) Responsibility to exercise the Secretary of State's discretion is held centrally within the Department by Debt Management – Operational Policy, Advice and Correspondence (OPAC).

4) This guidance will be held by OPAC, plus Financial Frameworks Standards & Specifications Team, National Audit Office, HM Treasury, Financial Policy and Practice (FP&P) and Planning and Performance Management Directorate. They are not to be copied and distributed outside of the team holding them. If a briefing on waiver is requested, use Annex 2 of DM ‘Lines to Take’ (on the server).  

A number of welfare rights organisations already hold a copy.

Delegated Authority
Local
5) Recovery Units have delegated authority to abandon recovery, without requesting repayment, where the amount overpaid is less than the small overpayment limit.

Central
6) Treasury have delegated authority to Debt Management to waive the recovery of debt as follows:

a) Recovery causing severe hardship – debt up to a maximum value of £100,000 (one hundred thousand).

b) Other defences – debt with a value of less than £1,000 (one thousand) and has been approved by an officer of at least HEO grade.

Cases over the above values, or which are considered to be ‘novel or contentious’, must be referred in the first instance to FP&P for consideration of the case before it is forwarded to Treasury for approval.

7) A case might be described as ‘novel or contentious’ if it does not meet any of the criteria set out in this document but it is felt that recovery should not be pursued.  

8) Treasury also require any significant case involving a question of principle or which might have repercussions to be referred to them regardless of the amount.



The Consideration Process

9) Apart from those described above, recovery of all other overpayments should normally be considered and where appropriate pursued. In exceptional cases where the overpayment has not been notified and recovery requested, for example in cases which are particularly distressing or involve exceptional and severe ill-health, the local decision may be endorsed. Such cases should be extremely rare and are likely to be more appropriate in cases involving good faith (although waiver is not entirely ruled out in cases involving bad faith, depending on the severity of ill-health involved.

10) Where the debtor agrees to repay an overpayment, however reluctantly, then it should be recovered. 

11) If the customer does not agree to repay:

Consider requests for waiver in all cases where it is claimed that recovery would cause hardship.
Unless hardship applies pursue the recovery of all overpayments arising due to fraud or deliberate failure to disclose or misrepresentation.
For overpayments arising due to good faith there are a number of defences against recovery and, where requested to do so, the Secretary of State may consider waiving his right to recover.

12) Each case should be examined on its individual merits, and in deciding whether waiver is appropriate consideration will be given to;
the type of overpayment;

whether the payee received the money in good or bad faith.
the length of time since the overpayment was made;

whether recovery will have a detrimental effect after considering any relevant personal circumstances of the payee;
any defences against recovery;

the cost-effectiveness of recovery action;

the need to deal equitably with overpayments to a group of people, and whether recovery is unfair in relation to how other people were treated.

13) All requests for waiver must be referred to the delegated national authority (currently DM OPAC). 

14) The reason for the decision on all waiver requests has to be recorded and saved in the manner agreed. 
15) The reason for all waiver decisions must be clear and defensible - the test being whether the decision can be defended to NAO.

16) This will be done through recording cases waived on the list provided for that purpose; showing name, national insurance number, type and amount of benefit waived, and the reasons for waiver (including reference to MPM). 
Cases which are waived must be recorded on the appropriate unit’s losses statement. Offices will do this by recording the amount overpaid as a write-off on Debt Manager.
Process for Referral to HM Treasury (HMT)
17) Referrals to HMT must go via Financial Policy and Practice on the HMT referral form. 

18)  The referral must include;
a synopsis of events and/or general summary of the details of the case;
the reasons why the case is suitable for waiver, including reference to MPM where appropriate; and
a copy of the request for waiver.

Once the referral has been cleared by OPAC it must then be emailed to FP&P. who will review the case before forwarding it on to HMT. 



19) Any cases which have been sent to HMT should be put in BF for two weeks to await HMT’s reply. In correspondence cases where we cannot meet the deadline, an interim reply should be issued advising that “as this case is outside of our delegated authority it has been referred on for further consideration”, or similar.
20) Approved waivers with a value in excess of £100,000 will need a separate record in the accounts. They should be copied to the Shared Service Finance Contact (DM Debt Accounting).
Collective overpayments 

21) Where a group of customers have all been overpaid as a result of the same mistake, then wherever possible each person should be treated equally with regard to the degree of recovery required.
22) They should be invited to repay on the same basis, unless:

they can claim one of the defences against recovery listed below; or

it would not be cost-effective to pursue recovery of a particular individual.

23) Just because one individual cannot be pursued for one of these reasons does not prevent the rest of the group being pursued.

24) If it is decided that it would not be fair to seek recovery of the whole or part of a collective overpayment and the Department wishes to waive the right to recovery then Treasury must be consulted before any write-off action is considered.  Any such decision would clearly be exceptional and must be defensible on the grounds of value for money or public interest.

25) For more information see annex 4 of MPM.

Factors DETERMINING waiver

26) Where the customer has acted in good faith there may be defences against recovery - but good faith alone is not a valid defence.

27) A customer could be said to have acted in bad faith where they have deliberately failed to disclose or misrepresented a material fact; including cases where a person has been prosecuted for fraud or has accepted a caution or administrative penalty, or where they have been advised what changes need to be notified but have failed to do so.  

28) The test of good faith provided by MPM is to consider the extent to which;
the overpayment arose due to changes to the debtor’s circumstances  which they were required to notify; and

the basis on which entitlement was calculated was explained to, or readily accessible to the debtor.

29) The test of good faith is different to that of recoverability. Just because a decision maker has determined an overpayment to be recoverable due to failure to disclose or misrepresentation does not mean it has arisen in bad faith.

30) Where requested to do so, consideration might be given to the circumstances leading to the overpayment. Remember when considering this that new information may have come to light which the decision maker might not have been aware and which could lead them to change their decision that the overpayment is recoverable.

31)  However, it is unlikely that these grounds taken in isolation would constitute sufficient reason for waiver. It is more likely that the circumstances leading to the cause of an overpayment, when considered in addition to other factors such as claims of hardship, might provide sufficient reason for recovery not to be pursued. In such cases, the degree of hardship caused might not be as severe as where waiver is claimed on hardship alone. It is the cumulative effect of a number of factors which makes waiver appropriate.

32) Remember the advice in paragraphs 18-19 above on the cases which require referral to the Treasury for approval before waiver is agreed.

 Defences Against Recovery

33) Legal advice should be considered in all cases where such defences are put forward.

Change of position

34) This defence would only be valid in exceptional circumstances.

35) This might be where a person had come to rely on the extra benefit they received and argues that they have not spent the sum overpaid on anything in particular, but on things such as a better standard of food or (within reason) clothing etc.

36) Just because the debtor spent the money does not in itself mean that waiver is appropriate; the debtor must show that they have altered their mode of living or undertaken commitments which they would otherwise not have done.

37) The debtor may have even contacted the Department to query whether the money in question was rightfully theirs.  However, if the amount overpaid was particularly high, making a cursory inquiry over the telephone to a very junior official would not be considered reasonable grounds to avoid repayment.

38) Even if the claimant puts forward this defence, any part of the overpayment not yet spent can be recovered.  

Estoppel
39) This would apply where a member of staff told the debtor that they were actually entitled to the money involved; such as where a claimant receives a payment and contacts the office to query whether they are actually entitled to it, is told that they are entitled to it, and then subsequently told they are not and must pay it back.

40) This might also apply where the debtor replies to a request for repayment stating reasons why repayment should not be made and does not receive a response, or if he does, does not receive it within a reasonable timescale.  This would almost certainly lead the person to believe that their reply was satisfactory and could keep the overpaid sum in question.   What is a reasonable timescale for response might vary from case to case, and if an office usually takes a number of weeks, or even months to reply to correspondence, then this should be considered reasonable.  

41) This would only apply where:

the claimant has been told that the money overpaid was properly paid and is rightfully theirs; and

the claimant has changed his position in good faith (ie, by spending the money or entering into some commitment before they were informed of the overpayment); and
the overpayment was not mainly due to error by the claimant. 

42) The claimant does not have to have spent all the money.  If they provide a valid defence against recovery on grounds of estoppel, then no recovery action is possible even if they still possess any part of the sum overpaid.

The Department intended the claimant to have the money regardless of the mistake 

43) This might be in cases where the debtor was due the sum overpaid through underlying entitlement to another benefit

44) Where the debtor claims they met the basic qualifying conditions for another benefit then the Department meant that the debtor should be entitled to that unclaimed benefit instead of the one claimed.

45) Remember that this will be only in cases where the overpayment arose in good faith, and the debtor claimed the wrong benefit, rather than in cases where the debtor discovers underlying entitlement to another benefit after they were caught committing fraud.

Hardship

46) Consider whether hardship would result if recovery were to be pursued.  This is the only defence which can be applied irrespective of whether the overpayment arose in good or bad faith. Debt Management have delegated authority to waive on hardship grounds up to a maximum value of £100,000.

47) Pleas of hardship must be supported by reasonable evidence that the recovery proposed by the Department will be detrimental to the welfare of the debtor or the debtor’s family.

48) The recovery of an overpayment from any person in receipt of benefit is almost certain to cause some hardship and upset for them and their family.  As the Secretary of State has a responsibility to protect public funds, it is the level of hardship and upset which is taken into account when considering the application for discretion.
49) Where hardship is claimed on health grounds, it is expected that supporting evidence will be provided to explain how or why the recovery of the overpayment would be detrimental to the health and/or welfare of the customer or their family.

Note that this evidence:

Should not simply be a list of any medical conditions;

Should demonstrate exactly how the proposed recovery plan would cause excessive hardship, and detail the impact it would have;

Does not necessarily have to come from a doctor or recognised medical expert (often a social worker or welfare adviser may have a clear understanding of the impact that recovery would have on the customer).

Care should be taken in managing expectations so that debtors are not led to believe that their request for waiver will be approved simply on the production of a letter from their GP supporting their request.
 
Remember that reducing the terms of the proposed plan may be an option. 
50) Where hardship is claimed on financial grounds, the problems would need to be over a long period of time.  Full details of the income and expenditure of the customer, their family, and any other members of the household would be needed.  If agreed, an application under financial difficulties usually results in a reduced rate of recovery, which is reviewed regularly.

Cases where debtor or dependant are terminally ill

51) Care should be taken when dealing with requests for waiver from those who are terminally ill or who have a terminally ill dependant (including those receiving DLA under special rules).  These cases need to be handled sensitively, but more in terms of the wording used and approach taken rather than thinking that all such cases should be waived automatically.
52) The approach to be taken will depend whether it is the debtor or one of their dependants who is terminally ill.
53) The general approach should continue to be whether recovery of the overpayment in question would be detrimental to the health or welfare of the individual or their family.  
54) Remember that there are alternatives to waiver and if there is potentially an estate from which recovery could be pursued it might be more appropriate to suspend recovery until the death of the terminally ill person.   

It might be appropriate to defer recovery in certain cases if it is known that the customer has capital which may have accrued partially as a result of the overpayment. If that capital remains after death it is not unreasonable to expect it to be used to repay a debt owed to the state.
55) If the debtor themselves is terminally ill and there is no obvious potential estate, that does not necessarily mean that there are no potential assets  - the claimant might not have disclosed them – and it might be more appropriate to suspend recovery.   
56) If the debtor claims that the mere existence of the debt (rather than actual recovery) is making them ill or might bring about deterioration in their condition then consideration should be given to waiver – but again, if there are obvious potential assets caution should be taken.    
57) The debtor should not be contacted asking them to substantiate either their medical condition (or that of their dependants) or financial circumstances.
58) In cases where it is not clear whether there are any assets it is recommended that recovery is suspended.
59) If the terminally ill person is a child then it is unlikely that there will be an estate and the case should be dealt with at face value.  The approach to be taken will depend on the wording of the request that has been made from the claimant or their representative.  
Cost-Effectiveness Of Recovery Action
60) This may vary depending upon the circumstances, but should only arise in exceptional circumstances. This is likely to be in cases where the debtor makes a legal challenge against the Department’s right to recover.  This would apply to any overpayment, irrespective of whether they arose in good or bad faith, although waiver of such a case would be considered novel or contentious if it arose due to bad faith and would need to be cleared with HMT- see paragraph 17 above.

61) If recovery will be challenged by the debtor through the courts then legal guidance should be sought, including:

the cost of defending against such action in relation to the size of the debt; and

the possible impact on other cases should the challenge be successful (eg, if challenged by judicial review impact may be wide-ranging).

Good Consideration

62) This is where someone makes a payment for good consideration, i.e. where the recipient gives something in return for the payment. For example, payment might be made to discharge a debt; or where the payment is part of a compromise to deal with an honest claim. If such payments are later found to be more than was strictly due, the extent to which the paying organisation was acting in good faith should be taken into account.
AIDE-MEMOIRE
Ensure that the appropriate MPM reference is recorded against any overpayment where recovery is waived.

	Reason
	Details
	MPM Ref

	Change of position
	Overpayment arose in good faith and claimant came to rely on extra money and spent on a better standard of living
	MPM Annex 4.11.14

	Estoppel
	Overpayment arose in good faith, claimant told they were entitled to sum overpaid, and spent it in good faith
	MPM Annex 4.11.15

	Good Consideration
	This is where someone makes a payment for good consideration. If such payments are later found to be more than was strictly due, the extent to which the paying organisation was acting in good faith should be taken into account.
	MPM Annex 4.11.18

	Hardship
	Recovery would be detrimental to the welfare of the claimant or their family;

or 

The overpayment arose in good faith, and the circumstances leading to the overpayment were such that recovery would not be fair and would have a detrimental effect on the welfare of the claimant or their family
	MPM Annex 4.11.19

	Recovery is not cost-effective
	Debtor challenges Department’s right to recover and solicitors advise recovery not cost-effective
	MPM Annex 4.11.9



